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The Reserve System. Washington dispatches state that all of the 

national banks, save 18, have formally ac- 
cepted the terms imposed by the Federal Reserve Act as a condition of 
their retention of charters as national banks. Some of the missing 
banks are in liquidation or undergoing consolidation; others have 
reasons for delay apart from the merits of the act. Few of the State 
banking institutions have made application for membership. All ex- 
cept about 100 will be able to observe how others fare before deciding. 
The plans for codification of New York State banking laws, including 
provisions to enable State banks to become members of the Reserve 
system, have not progressed beyond the introduction of the measure 
reported by the Van Tuyl Commission. The opposition to various 
features appears to be too strong to assure speedy action. 


Reserve Boara. The Organization Committee has not announced 
the division of the country into Reserve Districts, 
or the location of the new banks. This action must necessarily pre- 
cede the selection of the Federal Reserve Board members who must be 
chosen with due regard to geographical representation. The person- 
nel of the Board will be all-important because of its combination of 
executive, legislative and judicial powers. None but the highest type 
of men should be appointed. It would be regrettable, indeed, were 
political reasons to have the slightest influence in the selection of the 
members, for the Board will have almost life and death power over the 
national banking system. Knotty problems are at hand which require 
extreme diplomacy to solve in a manner which will not repel conserv- 
atives, yet will properly uphold the expansive progress of American 
business interests. It will not be an easy task to find men whose 
knowledge of banking, personal integrity and reputation for sound 
judgment will win the immediate confidence of the country. There is 
no need for haste and it will be for the best interests of the country to 
act with deliberation and prudence in the choice of men upon whose 
discretion and wisdom will depend the success of the new system, its 
possibilities of satisfying uniform accommodations at low rates of in- 
terest, and the benefits to all the people promised by its sponsors. 
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Commercial Paper. The radical changes proposed in business 

methods are evidenced by the reception, by 
mercantile interests, of the views of the Clearing House Committee of 
the New York Clearing House Association as to how the Federal Re- 
serve Board should define commercial paper eligible for rediscount. 
The Committee urged in its statement to the Board the adoption of ac- 
ceptances in this country in accordance with European practice, espe- 
cially as necessary to the creation of an open discount market, such as 
prevails abroad. Taking into consideration, however, the unsettlement 
that might follow too sudden a change from the sort of paper now in 
use, there was recommended the inclusion of both single-name and two- 
name paper in the rediscountable classification; with the suggestion 
that the rate of discount might be made higher on promissory notes than 
on two-name paper. Similar views had been urged by Cincinnati credit 
men. Bankers who favor the adoption of the European practice in this 
respect, of limitation to two-name paper, claim their opponents lose 
sight of the scheme of the Reserve Act and of the importance of the 
establishment of an international discount market as a means of pro~ 
tecting our gold stock, and of stabilizing the interest rate. 





Mr. Nash’s Views. Chairman W. A. Nash, of the Corn Exchange 

Bank, N. Y., in an interview on March 10, op- 
posed the suggestion that the Federal Reserve Board should undertake 
to substitute two-name paper for single-name paper which is now the 
domestic standard. Claiming that the innovation was a return to anti- 
quated methods long ago abandoned as inadequate to the progress of 
domestic industries, he termed the efforts to supplant tried business 
customs ‘‘ almost a hysteria,’’ and expressed grave fears of the results 
of ‘‘academic disturbances threatened by men with small banking expe- 
rience.’’ Mr. Nash pointed out that rulings of the Reserve Board 
would not affect the negotiability of the existing style of paper with 
the 22,500 State institutions which control fifteen billions of deposits, 
and that their availability as discounters and purchasers must effect 
either a modification or an abandonment of the proposed creation of new 
commercial instruments. These views amplified the prior statements 
of opinion upon the same subject by Mr. J. B. Forgan and afford food 
for serious consideration of the basis for the proposed issue of Federal 
Reserve Notes. To rediscount one-name paper opens the path to infla- 
tion. Yet anumber of New York bankers agree with Mr. Nash. The 
Philadelphia Clearing House inclines to the same view, with a saving 
clause that commercial paper should be registered at Federal Reserve 
Banks. 










Mercantile Opposition. The English plan, termed by Mr. Nash as 
‘“ archaic,’’ of upsetting domestic business 

interests and compelling a world-wide liquidation of their accounts by ‘ 

raising the rates of discount for.accommodations to compel an inflow 

of gold, has never been favored by American business interests. Nor 
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are the methods of’ ‘‘ inland exchange’’ in England, applicable to a 
country like this where the domestic exchanges of credits exceed thirty 
times those with foreign countries. What might do in England where 
the reverse is the case, would fail here. Hence there is every sign of 
an impending conflict between the mercantile interests and the reform- 
ers ; between the advocates and opponents of inclusion of one-name 
paper in rediscounts by Federal Reserve Banks. What would happen 
if the Federal Board should refuse to admit business bills to the privi- 
leges of the system when nine-tenths of the commercial paper offered is: 
single-name paper? Is it not apparent that state banks would get the 
business? Would the discount rate of the Board control state bank rates ? 


The Coming tissue. The Merchants’ Protective Association of New 

York sent letters of protest against the pro- 
posed definition of commercial paper on European lines, to the Clear- 
ing House, the Chamber of Commerce, the. Merchants’ Association, 
the Credit Men’s Unions of the country, and the Federal Reserve 
Board. The resolutions as adopted particularly opposed any discrimi- 
nation by rate of discount against single-name paper to enforce the 
use of two-name paper and acceptances, on the ground that it would 
make the banks preferred creditors as to commercial loans, while the 
creditors would participate only in the equities. They proposed to 
arouse the mercantile interests to the importance of the issue. 


The Contentions. That the greatest opposition will come from 

wholesale men and manufacturers or jobbers, 
goes without saying, for the great bulk of all business is done in cash 
lines ; the merchants also profit by discounts in payment of their own 
bills before maturity. All responsible buyers discount their bills, and 
the seller is thereby relieved of his contingent liability incurred where 
goods are sold on time and bills drawn against such purchases. It is 
also held that the Clearing House plan would bar the notes of commis- 
sion men who have to borrow money to make advances to manwfac- 
turers on account of goods handled by them, a common feature among 
large dealers. It is plain that methods of American industries cannot 
be neglected, nor can they be altered or reorganized without the con- 
sent of the parties directly interested. 


Land Banks. Legislation to permit the formation of land banks in 

New York State was urged by Gov. Glynn in a special 
message to the Legislature early in March. He favored a system of 
amortization loans issued by a large central bank. He would have the 
bank issue debentures, to be secured by mortgages placed by savings 
banks and Joan associations, acting as feeders for the bank. The capital, 
he proposed to be taken by existing savings banks and agricultural 
associations, or alternately offered for subscription by private capital. 
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The message declared the plan would save New York farmers, whose 
lands now are mortgaged for approximately $100,000,000, a total of 
$24,132,000 if the mortgages were converted into 10-year loans, and 
$82,800,000 if converted into 50-year loans. The features were made a 
part of the measure codifying and revising the State banking laws, 
drafted by the Van Tuyl Commission, which recently reported to the 
Legislature upon its findings. The measure has met with much oppo- 
sition. Nearly every leading State bank has been represented at the 
hearings. The New York delegation was particularly opposed to the 
compulsory plan of investment by savings banks in an institution 
designed to relieve the rural districts. 


The Bin. The bill proposed a State Land Bank to be formed by ten 

or more savings and loan institutions, having aggregate 
resources of not less than $5,000,000. The member banks may hold 
shares up to 10 per cent. of their resources. The par of each share is 
to be $1,000. Stock is to be exempt from State taxation. The Bank 
is to have nine directors. It must accumulate a guarantee fund equal 
to 15 per cent. of its capital. It is prohibited from doing a general de- 
posit business. But it may issue and redeem debenture bonds and 
notes secured by first mortgages made to or held by member banks and 
may invest its capital or other funds in bonds secured by first mort- 
gages on real estate, and in securities authorized as investments for 
savings banks. The measure did not affect realty companies. In view 
of the lateness of introduction at this session, it is doubtful if the plan 
will serve for other than campaign purposes. But it may come up 


next winter. 
— 


According to the ‘‘ Washington Post,’’ the 
Treasury estimates, based on reports from in- 
ternal revenue collectors covering more than 400,000 persons, that the 
income tax will yield annually about $50,000,000, are not wholly satis- 
factory as an offset to the heavy cut in customs receipts, which have 
yet to feel the effect of putting sugar on the free list, dating from 
March 1. Eventually the losses of duties on sugar will aggregate 
about $50,000,000 a year, which alone offsets the income tax gain to 
revenues. But internal revenues from other sources show a decrease. 
The Treasury receipts from all sources declined during early March at 
the rate of $800,000 per day, compared with the same time last year. 
Meanwhile the expenditures are mounting from month to month. The 
decision of the general board of appraisers declaring that the 5 per 
cent. discount on imports carried by ships of American registry, if 
sustained by the higher court, may mean a further loss of customs of 
$20,000,000. While the revisionists in Congress have repelled every 
suggestion of amendment of the new tariff law, it is to be assumed that 
they are quietly canvassing some plan of new financing for the relief 
of business and the Treasury. 


Treasury Deficit. 
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Delivery of Shipment When a bank discounts a draft, attached to 
Without Taking Up a bill of lading, which provides that the 
Bill of Lading. property shipped shall not be delivered 
except upon presentation of the original bill 
of lading, the bank has a right to rely on the provision, and if the 
railroad wrongfully delivers the shipment, without taking up the bill of 
lading, thus allowing the consignee to get possession of the shipment 
without paying for it, it renders itself liable to the bank. There are 
circumstances, however, under which a railroad company will be 
excused from liability, although it has delivered a shipment without 
insisting upon a surrender of the bill of lading, contrary toa provision 
contained in the bill. 

These circumstances appeared in the case of Fourth National Bank 
of Nashville v. Nashville C. & St. L. Ry. Co., a decision by the 
Supreme Court of Tennessee, which is published on another page of 
this issue. The facts involved are these: The firm of Miller & Co. 
shipped a carload of oats from Nashville, Tenn., toa party in Ferguson, 
S. C., upon an order-notify bill of lading. The bill contained this pro- 
vision: “‘ The surrender of this original bill of lading properly in- 
dorsed shall be required before the delivery of the property.’’ A draft 
was drawn on the consignee, attached tothe bill of lading and dis- 
counted by the plaintiff bank. The bank forwarded the draft for 
collection. The consignee, however, having ordered the oats on open 
account, paid for them by check, and as the consignee had credit with 
the railroad company, the oats were released upon it being explained 
that they had been paid for. The draft, which Miller & Co. had 
drawn without authority, was consequently dishonored. Upon its 
return to the bank Miller & Co. made the amount good and subse- 
quently drew another draft upon the consignee, attached the same bill 
of lading, and sent it forward for collection. This draft was also 
returned unpaid and so also were two more drafts, which were drawn 
and discounted in the same manner. In each of these instances Miller 
& Co. made good the amount at the bank when the drafts were 
returned. But, when the fifth draft came back, the amount was not 
made good as Mr. Miller had died in the meantime and his firm was 
insolvent. The bank thereupon commenced this action against the 
railroad company, claiming that it had delivered the oats contrary to 
the provision of the bill of lading and was therefore liable to the bank 
for the loss which it had sustained through discounting the consignor’s 
draft. 

It was held that, although the railroad company was negligent in 
delivering the shipment without receiving the original bill of lading, 
it was not liable to the bank ; the latter was precluded from recovering 
by the circumstances under which it received the bill. As pointed out 
in the opinion: *‘ At the time the fifth draft was deposited, this bill of 
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lading, covering a domestic shipment, was more than three months 
old. It was stale. It had previously passed through the bank’s hands 
four times. The period during which this grain should have been 
transported and delivered in ordinary course of business had long since 
expired. The bank should have known that something was wrong. It 
should have made some inquiry as to this collateral before taking it for 
the fifth time, if it expected to be protected as an innocent holder. The 
transaction of making five drafts on the same bill of lading was out of 
the ordinary and so unusual as to excite suspicion and to require in- 
vestigation. The bank has been so negligent and remiss in this 
matter as to deprive it of the status of an innocent transferee.’’ 

It was claimed on behalf of the bank that it had certain rights under 
the bill of lading as a negotiable instrument. Answering this claim 
the court said: ‘‘ A bill of lading is not a negotiable instrument, but 
if this one should be treated as such, there could be no recovery by the 
bank in this case. For if this bill of lading be considered as negoti- 
able, it was ‘ past due’ at the time it was last transferred to the bank. 
A bill of lading is a contract or undertaking on the part of a carrier to 
deliver the goods therein described at a particular place, subject to the 
conditions therein contained, according to the usual course of trans- 
portation. This bill of lading was dated February 10, 1910. It covered 
a shipment from Nashville toa point in a neighboring state, and in 
ordinary course of carriage such a shipment was due to be delivered 
long prior to May 19, 1910, the date on which the bill of lading was 


last negotiated.’’ 
SSS 


Snets Qhacear An interesting specimen of high finance is to 

Deciared Forteitea. be found in the facts set forth in Common- 

wealth v. Reliance Safe Deposit & Trust Co., 

recently decided by the Supreme Court of Pennsylvania, and published 
on another page of this issue. 

The proceeding was instituted by the Commonwealth of Pennsy]l- 
vania for the purpose of having declared forfeited a special bank 
charter. The bank, which originally operated under the charter, had 
liquidated and gone out of business, and the charter was sold along 
with the other assets of the bank, bringing the sum of $10. The pur- 
chaser associated with other enterprising financiers and started to 
reorganize the institution. The principal feature of the reorganiza- 
tion was the issuance of $200,000 of paid-up capital stock to the reor- 
ganizers, but the plan did not involve the payment by them of any 
money into the treasury of the new bank. 

The court decided that this ** was in violation of a sound and funda- 
mental rule that in banking corporations the capital stock must be 
paid in cash.’’ ‘‘ There is no room,’’ said the court, ‘‘ for watered 


stock in such a corporation. If the reorganizers of this institution de- 
sired to continue the banking business, they were bound to pay in the 
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designated amount of capitalin cash. That the old corporation, the 
Penn Bank, was liquidated, cannot be denied. Admittedly it made a 
voluntary assignment for the benefit of its creditors, and its assets were 
distributed, and its charter was sold. Its affairs were wound up and 
settled. The attempt of the reorganizers to capitalize the franchise, 
or the right to do business granted by the state, at the sum of $200,000, 
was the merest farce.’’ 

It was accordingly determined that a decree of ouster was proper, 
declaring the charter to-be null and void. 


The Limited Rights There are undoubtedly many good features 
of Certificate Holders. about a certificate of deposit, but it is 
nevertheless true that these certificates 
are frequently a troublesome class of commercial paper. The courts 
have always had a difficult time defining and classifying certificates of 
deposit, and there is little harmony among the numerous definitions 
which have been evolved by the courts. But the decisions are in gen- 
eral accord as to the legal effect of a certificate of deposit and the 
rights of the various parties to it. 

It is generally held that, when a bank becomes insolvent, the hold- 
ers of certificates of deposit which it has issued have no greater rights 
in the assets of the bank than have other depositors and creditors. 
They share with the general creditors. In this a certificate of deposit 
differs from a special ~r specific deposit. Where money is deposited 
in a bank for safe keeping merely, and not as a general deposit, or 
where it is deposited with instructions that it be paid over toa certain 
person upon certain conditions, and the bank fails, the depositor is en- 
titled to the entire amount of his deposit, irrespective of the amount 
received by the general depositors. As to the owner of a special de- 
posit the bank is a trustee, while it is merely the debtor of the general 
depositors. 

A holder of a certificate of deposit was classified with the general 
depositors in the case of People v. California Safe Deposit & Trust Co., 
by the California District Court of Appeals. The opinion of the Court 
is published herein on another page. The plaintiff, Mrs. White, had 
collected $1,000 through her attorneys in Oakland, Cal., and had in- 
structed them to forward the money to her, after paying certain bills. 
One of the attorneys inquired at the defendant bank, in which the 
plaintiffs’ money had been deposited in the attorneys’ account, as to 
the best method of ‘sending the money to Mrs. White at Tacoma. He 
was informed that the transfer could be accomplished by a certificate 
of deposit, payable to Mrs. White. This suggestion was adopted and 
the certificate was issued. But, before it could be collected, the de- 
fendant bank failed. 

The attorney might have so deposited the money in the defendant 
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bank as to impress it with a trust, and impose upon the bank the duty 
and responsibility of remitting. But he took out a certificate of deposit 
instead, and the reasons why no trust was created, and why Mrs. White 
could not recover the full amount of the certificate of deposit, are set 
forth in the following statement taken from the opinion : 

‘““ There is no evidence that the bank expressly or impliedly agreed 
to hold this money in trust for Mrs. White or her assignee, nor did it 
agree to transmit the money to her. True, it is our duty, in case of 
judgment on nonsuit, to give to the evidence the most favorable inter- 
pretation of which it is reasonably susceptible in support of petitioner’s 
claim. If it could be reasonably inferred from Mr. Aitken’s testimony 
that notwithstanding the fact that the certificate of deposit strongly 
rebuts the idea of a trust relation, his intention was to create such trust, 
and what he said and did was so understood by the bank or must be 
presumed to have been so understood by it from what was said and done, 
we think the rules of law would require of us to accept such under- 
standing of the parties. But we fail to discover in anything said or 
done by Mr. Aitken at the time from which he had a right to assume 
that the bank officers understood the bank’s relation to Mrs. White to 
be other than that created by the certificate of deposit. The certificate 
of deposit has none of the earmarks of a special deposit of money 
which the bank had noright to mingle with its funds or treat as its 
own. On its face it creates the relation of debtor and creditor between 
itself and Mrs. White. Aitken & Aitken were her agents in the matter 
and for her consented that the transaction should take this form, and 
it seems to us the certificate is very significant, if not conclusive, as 
showing what the understanding was.’’ 


Poker Chips ana A poker game was responsible for the litigation, 
Bank Checks. which will hereafter be known as Kellogg v. 
Citizens Bank, and found in the reports of the 

state of Missouri, or on a subsequent page of this number of the Jour- 
NAL. The poker game in question took place in the storeroom of a 
grocery store in Ava, Missouri, on Sunday night, April 26,1912. The 
plaintiff, Kellogg, was one of four who sat in, and he apparently played 
in very hard luck, since the evidence shows that, before the game broke 
up about midnight, Kellogg had cashed three checks for $50 each and one 
for $30. The checks were made payable to the company which opera- 
ted the grocery store and were drawn on the defendant bank. Soon 
after the chips were counted, and the winnings and losses of the partici- 
pants adjusted, a representative of the grocery company went to the 
house of Mr. Miller, who was the cashier of the bank on which the 
checks were drawn, awakened the cashier and delivered to him the 
checks. The representative did not exactly present the checks for pay- 
ment, nor deposit them, but explained to the cashier that he would not 
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be in town to cash them when the bank opened in the morning and said 
“that he wanted credit for the $180.’ The cashier announced that the 
plaintiff had sufficient funds on deposit to pay the checks and stated 
that credit would be given for them in due form upon the opening of 
the bank. 

The cashier had not long returned to his slumbers when he was 
again aroused, this time by the plaintiff, who arrived at the cashier’s 
house at about dawn and whose mission was to head off the grocery 
company and stop payment of the checks. He told the cashier that he 
had been intoxicated the night before, that his condition had enabled 
the others to take advantage of him and that they did not fail to grasp 
the opportunity. The evidence clearly showed that he then and there 
notified Miller not to pay the checks. The obliging cashier informed 
the plaintiff that he was a little late, as the checks were already in his 
possession, and he showed the checks to plaintiff. The plaintiff then em- 
ployed a lawyer, who went to the bank before the regular hours of busi- 
ness and notified an assistant not to honor the checks. The cashier 
arrived around nine o’clock, made out a deposit slip and charged the 
amount of the checks to the plaintiff, but he did not pay them for the 
very good reason that he did not know but he might be compelled ‘to 
pay the amount over again to the plaintiff. 

But, as the bank also refused to pay the money to the plaintiff, this 
action was started for the purpose of finding out who was really entitled 
tothemoney. Thecourt very pointedly remarks: ‘‘Onething is very 
apparent in this record, which is that both the giver and receiver of the 
checks acted with unusual diligence in attempting to protect such rights 
as might have accrued.’’ And, eloquently, it goes on: ‘* The holder 
of the checks, ‘ swifter than the arrow from the Tartar’s bow,’ caused 
the checks to be presented to the awakened cashier, and ‘ Aurora had 
but newly chased the night and purpled o’er the sky with blushing light,’ 
when plaintiff disturbed the accommodating cashier and notified him 
not to honor the checks.”’ 

The question presented for the court’s determination was simply 
this : Had the checks been paid at the time when payment was stopped? 
If they had not then the plaintiff was entitled to recover, for payment 
of a check may be stopped at any time before it is paid or accepted in 
writing. It is clear that delivering a check to the cashier of the 
drawee bank at midnight, and at a place away from the bank, and re- 
ceiving his promise to credit the same as a deposit upon the opening of 
the bank, does not operate as a deposit or payment at the time of 
delivering the checks to the cashier. 

We are not confronted with the question whether an order to stop 
payment may be given to an officer at a place outside the bank, for it 
appears that the plaintiff’s attorney went to the bank the following 
morning, before any bookkeeping had been done on the transaction. 
It would seem, however that such an order, given outside the bank, 
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might be binding, especially where, as in this case, it was given to the 
very officer who subsequently undertook to credit the checks to the 
depositor and charge them against the drawer. 

The moral to be derived by banks from this deciston is that, where 
funds are claimed by two persons, payment should be made to neither, 
until a right thereto has been established by one of them. The case also 
contains an obvious lesson for devotees of the great American game. 


Effect of It is generally held that, where a check is de- 
Crediting Check. posited in a bank for collection, the relation be- 
tween the bank and the depositor is that of prin- 
cipal and agent until the collection is made. If, for any reason, not 
due to the negligence of the bank, nor chargeable against it, the check 
is not paid, the bank is entitled to charge the amount of the check back 
to the depositor. The fact that the bank has given the depositor credit 
for the amount does not make it a purchaser of the check and preclude 
it from revoking the credit given. 

This rule found application in the recent case of Belsheim v. First 
National Bank, a decision by the Supreme Court of Washington, given 
among the banking decisions in this issue. The check in question was 
drawn to the order of the defendant bank and represented part of the pur- 
chase price of certain land. After ithad been deposited the plaintiff re- 
quested the bank to pass $1,500 of the amount to his credit and $450 to 
the credit of one Wheeler, the plaintiff and Wheeler being the real estate 
agents who had negotiated the deal, and the amounts thus credited to 
them representing their commissions for making the sale. Wheeler, 
not being satisfied with the amount of the commission allotted to him, 
called at the bank and inquired if it were possible to stop payment of 
the check. He was informed that this could be done and thereupon 
countermanded payment. 

This action was brought by the plaintiff to recover the sum of $1,500 
which the bank had credited to him after the check had been deposited. 
Under the rule stated it was held that he was not entitled to recover. 


Editorial Note. We reprint in full in this issue on another page 

the excellent address of Mr. James H. Simpson, of 
Liverpool, England (Some Leading Features of the London Money 
and Discount Markets), delivered at the annual dinner of Group VIII. 
at the Waldorf-Astoria in New York on January 19, owing to one of 
those unaccountable errors that publishers have to contend with when 
unavoidably delayed in issue. The error occurred at one of the in- 
teresting points of the address where Mr. Simpson refers to ‘‘ The 
ess2ntial conditions for the establishment of an international discount 
market.’’ These conditions were stated in 8 separate paragraphs, each 
paragraph being numbered, and the printer’s error occurred in mis- 
placing the 6th, 7th and 8th paragraphs. 











THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS, 
CITING RECENT AND IMPORTANT DECISIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909. issue.) 


IX. DISCHARGE OF NEGOTIABLE INSTRUMENTS. 


$4. The Effect of a Material Alteration (Continued). 

Where a negotiable instrument is materially altered without the 
assent of all parties liable thereon, it is avoided, except as against 
a party who has himself made, authorized or assented to the alter- 
ation, and subsequent indorsers. But when an instrument has 
been materially altered and is in the hands of a holder in due 
course, not a party to the alteration, he may enforce payment . 
thereof according to its original tenor. 


X. FORM AND INTERPRETATION OF BILLS OF 
EXCHANGE. 


$1. Bill of Exchange not an Assignment of Funds to Drawee. 


A bill of exchange does not operate as an assignment of fundsin the 
hands of the drawee available for the payment thereof, and the 


drawee is not liable on the bill unless and until he accepts. 


$4. The Effect of a Material Alteration (Continued).—The most 
usual method of wrongfully altering a negotiable instrument is to 
raise its amount. But an instrument may be as effectively altered 
by reducing the amount for which it calls, and, although this style 
of alteration is somewhat rare, it is just as fatal to the rights of the 
parties, at least as to a party having notice of the transaction, as 
would be an unauthorized raising of the amount. In thecase of Wash- 
ington Finance Company v. Glass, Wash., 134 Pac. Rep. 480,30 B.L.J. 
892, it appeared that a trust company had been requested to discount a 
note made inthe sum of $15,000, which had been signed by an accom- 
modation maker. For reasons of its own the trust company refused to 
loan more than $11,000. The holder finally agreed to accept this 
amount and, in order to make the note conform to the agreement, a 
payment of $4,000 was indorsed on the back of it, this being done 
without the knowledge or consent of the accommodation maker. When 
the accommodation maker was sued on the instrument he set up the 
defense that he had been released from liability on account of the al- 
teration. Under the statute it was held that this defense was good 
and that the accommodation maker was not liable on the note. The 
statute provides that any alteration is a material alteration which 
changes ‘‘ the sum payable, either for principal or interest,’’ and makes 
no distinction between an alteration which increases the amount and 
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one which decreases it. The question was raised as to whether the 
plaintiff was not entitled to recover under the provision of the statute 
that ‘‘ when an instrument has been materially altered and is in the 
hands of a holder in due course, not a party to the alteration, he may 
enforce payment thereof according to its original tenor.’’ But it was 
held that this provision had no application in the present case for the 
reason that the plaintiff had notice of the entire transaction and was 
not, therefore, a holder in due course. An interesting question will be 
. brought up when the holder in due course of an instrument, which has 
been wrongfully reduced in amount, presents a claim thereunder. In 
such a case, if the provision of the statute is not ignored, it would seem 
that it must be held that the holder is entitled to recover the amount 
for which the instrument was originally drawn, irrespective of the 
amount expressed in the instrument when it was received by him. 

In New York Life Ins. Co. v. Martindale, Kans., 88 Pac. Rep. 559, 
it was said: ‘‘ It seems to be conceded that a note may be vitiated by 
an unauthorized alteration made by lowering the rate of interest, and 
properly so, for the contract shown by the paper as changed would be 
different from that entered into by the parties and whether a better or 
worse one for the obligor is not material.’’ 

There is a certain class of altered instruments, in which the altera- 
tion was facilitated because of the fact that the written matter did not 
so fully occupy the entire paper as to preclude the writing in of addi- 
tional words and figures. Prior to the adoption of the Negotiable In- 
struments Law the authorities were divided on the question as to the 
rights of a bona fide holder of such araisedinstrument. In some states 
it was held that where a person became a party to an instrument, con- 
taining spaces in which additional words or figures might be written, 
thus raising the amount, such person was liable to a holder in good 
faith for the amount of the instrument as raised. 

In the case of Garrard v. Haddan, 67 Pa. St. 72, a space was left 
between the words ‘‘ one hundred’’ and the word ‘‘ dollars’’ in which 
the word “‘ fifty’’ was inserted after the note had been signed and de- 
livered by the maker. The court held that the maker was liable to a 
bona fide holder for the full face of the note as altered on the ground 
that he was negligent in leaving a space in the note which might be 
easily filled up after it had left his hands. ‘* We think this rule is ne- 
cessary,’’ said the Court, ‘‘to facilitate the circulation of commercia 
paper and at the same time increase the care of drawers and acceptors of 
such paper, and also of bankers, brokers and others in taking it.’’ The 
case of Yocum v. Smith, 63 Il]. 321, held the maker liable upon a note 
which had been raised after execution from one hundred dollars to one 
hundred and twenty dollars, by simply inserting the word ‘‘ Twenty”’ 
in a space which had been inadvertently left in the note. The court 
said that the maker had acted with unpardonable negligence in signing 
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the note and leaving a blank in it which could be so easily filled; that 
he had thus placed it in the power of another to do an injury and that 
he must, therefore, suffer the resulting loss. 

Holmes v. Trumper, 22 Mich. 427, may be cited as one of the au- 
thorities which followed the contrary rule and held that the alteration 
of a negotiable instrument rendered it invalid even in the hands of a 
holder in due course, and even though it contained blank spaces, inad- 
vertently left, which invited the alteration. In this case the note was 
written on a printed form, which contained the words ‘‘ with interest 
at —.’’ The note was altered by writing ‘‘ten per cent’’ in the space 
following these words. In the opinion it was said: ‘‘ The negligence, 
if such it can be called, is of the same kind as might be claimed if any 
man, in signing a contract, were to place his name far enough below 
the instrument to permit another line to be written above his name in 
appatfent harmony with rest of the instrument. * * Whenever a party 
in good faith signs a complete promissory note, however awkwardly 
drawn, he should, we think, be equally protected from its alteration 
by forgery in whatever mode it may be accomplished; and unless, per- 
haps, when it has been committed by someone in whom he has authoriz- 
ed others to place confidence as acting for him, he has quite as gooda 
right to rest upon the presumption that it will not be criminally altered, 
as any person has to take the paper on the presumption that it has not 
been; and the parties taking such paper must be considered as taking 
it upon their own risk, so far as the question of forgery is concerned, 
and as trusting to the character and credit of those from whom they re- 
ceive it, and of the intermediate holders.’’ 

It was also held in Massachusetts that the bona fide holder of a 
negotiable instrument, which has been altered by the insertion of 
words and figures in spaces inadvertently left, cannot recover on the 
ground that the parties to such instruments were not guilty of any 
such negligence as should render them liable when their undertakings 
are altered by strangers. Greenfield Savings Bank v. Stowell, 123 
Mass. 196. In this case it appeared that one Bardwell obtained from 
the plaintiff a printed form of a note, wrote the figures ‘‘ 67’’ at the 
top of it, leaving a space of three-tenths of an inch between the dollar 
mark and these figures. He also wrote the words ‘‘ sixty-seven ’’ in 
the body of the note leaving a space of three inches in front of these 
words. Having signed the note in this form, he presented it to and 
obtained the signatures of two others as joint and several makers with 
himself. Later, without the knowledge or consent of these parties, 
he fraudulently inserted the figure ‘‘4’’ and the words ‘‘ four hun- 
dred and’”’ in the spaces which he had left, and negotiated the note to 
the plaintiff as a note for $467. It was held that the plaintiff could 
not recover against the accommodation makers. 

In a decision involving somewhat similar facts, Worrall v. Gheen, 
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39 Pa. 388, it was said: ‘* This is a case of a printed form of a pro- 
missory note, filled up by the maker, and then indorsed for his 
accommodation by another, and then altered by the maker to a larger 
sum by taking advantage of some vacant space left in the form. If the 
sum had been left entirely blank, the inference would have been that 
the parties authorized the holder to act as their agent in filling it in, 
and they would have been bound accordingly. But where a sum is 
actually written, we can make no such inference from the fact that ~ 
there is room to write more. This fact shows carelessness; but it was 
not the carelessness of the indorser, but the forgery of the maker that 
was the proximate cause that misled the holder. And we know not 
how we can say that a man can be chargeable with a contract because 
he does not use proper precaution in guarding against forgery in. any 
of the thousand forms it may take. We know of no way of saving 
purchasers of negotiable paper from the necessity and the consequences 
of relying on the character of the man they buy _it from, if they do not 
take the trouble of inquiring of the original parties.’’ 

Under the Negotiable Instruments Law the question of liability on 
instruments of this character is now settled and the rule is that a bona 
fide holder of an instrument, which has been materially altered, may 
recover thereon the amount for which the instrument was originally 
drawn, notwithstanding that when the instrument was made spaces 
were negligently left in it which facilitated the work of altering it. In 
National Exchange Bank v. Lester, 194 N. Y. 461, the defendant was 
sued asthe accommodation indorser of a note for $375. The defense 
was that the defendant had indorsed a note for $75 only, and that the 
maker had thereafter, without the indorser’s consent, raised it by writ- 
ing three hundred before the written words seventy-five and placing the 
figure 3 before the figures 75. It was held that the defendant was liable 
on the note for the amount for which it was originally drawn. ‘‘On 
what theory,’’ said the court, “‘is the indorser negligent because he 
places his name on the paper without first seeing to it that these spaces 
are so occupied by cross lines or otherwise as to render forgery less 
feasible. It can only be on the theory that he is bound to assume that 
those to whom he delivers the paper or into whose hands it may come 
will be likely to commit a crime if it is comparatively easy todoso. I 
deny that there is any such presumption in the law. * * On the con- 
trary, the presumption is that men will do right rather than wrong.’’ 


X. FORM AND INTERPRETATION OF BILLS OF 
EXCHANGE. 


§ 1. Bill of Exchange not an Assignment of Funds to Drawee.—A 
bill of exchange is defined by section 210 of the Negotiable Instruments 
Law to be “‘an unconditional order in writing addressed by one person 
to another, signed by the person giving it, requiring the person to 
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whom it is addressed to pay on demand or at a fixed or determinable 
future time a certain sum of money to order or to bearer.’’ 

The question has frequently arisen as to whether a bill operates as 
an assignment to the payee of the funds in the hands of the drawee, 
available for the payment of the bill. If there is such an assignment, 
then the holder of a bill of exchange would be entitled to bring an 
action on the bill directly against the drawee, irrespective of whether 
he had given his acceptance. And if it be held that a bill operates as 
an assignment then the money belongs to the payee upon the delivery 
of the bill to him and the drawee is bound to treat it as such upon being 
notified of the existence of the bill. It becomes important to know 
whether a bill of exchange is an assignment, and to whom the money 
in the hands of the drawee actually belongs when creditors of the vari- 
ous parties attempt to apply the fund to the satisfaction of their claims 
by garnishment or other proceedings. While it was formerly held that 
a bill of exchange did not operate as an assignment, the matter was 
not entirely clear from doubt until the adoption of the Negotiable Instru- 
ments Law. Section 211 now provides as follows: ‘‘A bill of itself 
does not operate as an assignment of the funds in the hands of the 
drawee available for the payment thereof, and the drawee is not liable 
on the bill unless and until he accepts the same.’”’ 

While the drawee is not liable until he accepts the bill, his accept- 
ance is binding, although he has not in his Hands funds out of which 
to pay the bill. In other words, the acceptor of a bill of exchange can- 
not set up the defense against the payee that, at the time of the 
acceptance, he did not have any funds of the drawer in his hands. 
This defense was interposed in the action of Jarvis v. Wilson, 46 
Conn: 90, in which case the plaintiff was the payee, and the defendant 
the acceptor of a bill of exchange. ‘‘ This objection,’’ said the court, 
“ignores the fundamental principle that the acceptance admits every- 
thing essential to the validity of the bill, and that want or failure of 
consideration cannot be shown in asuit by the payee against the 
acceptor. The presumption is that every bill of exchange is drawn on 
account of some indebtedness from the drawee to the drawer, and that 
the acceptance is an appropriation of the funds of the latter in the 
hands of the former. The rule of law is not unjust that prevents the 
acceptor from showing as a defense against a suit by the payee a want 
of funds of the drawer in his hands, for it was his duty to ascertain 
before he accepted the bill whether he owed the drawer that amount. 
This was exclusively within his knowledge, but the plaintiff had no 
means of knowing how the fact was, and he had a right to assume 
that the defendant would not accept the bill unless he had funds of the 
drawer, sufficient to make good the acceptance.’’ 

The rule was stated as follows in the case of Brill v. Tuttle, 81 N. Y. 
454: ‘‘Ifa draft be drawn generally upon the drawee, to be paid by 
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him in the first instance, on the credit of the drawer and without 
regard to the source from which the money used for its payment is ob- 
tained, the designation by the drawer of a particular fund, out of which 
the drawee is to subsequently reimburse himself for such payment, or 
a particular account to which it is to be charged, will not convert the 
draft into an assignment of the fund, and the payee can have no action 
thereon against the drawee unless he duly accepts.’’ 

When it is said that a bill of exchange does not operate as an assign- 
ment reference is had in each case to an instrument, which meets the 
requirements of a bill of exchange, as defined in section 210 of the 
Negotiable Instruments Law, given at the beginning of this section. 
The one particular in which most bills of exchange fail to comply with 
the definition is the requirement that they be unconditional. An in- 
strument, which directs that payment be made out of a particular fund, 
is conditional. And such an instrument operates as an assignment to 
the person in whose favor it is made. In the case of Brill v. Tuttle, 
81 N. Y. 454, it was said: ‘* When, for a valuable consideration from 
the payee, an order is drawn upon a third party and made payable out 
of a particular fund, then due or to become due from him to the drawer, 
the delivery of the order to the payee operates as an assignment fro 
tanto of the fund, and the drawee is bound, after notice of such assign- 
ment, to apply the fund as it accrues, to the payment of the order and 
to no other purpose, and the payee may, by action, compel such appli- 
cation.’’ 

In the case of Munger v. Shannon, 61 N. Y. 251, it appeared that 
a person who was liable on a promissory note gave to the holders of 
the note a writing, directed to her partner, the defendant, requesting 
him to pay the amount of the note to the holders, and containing this 
provision: “‘ And deduct the same from my share of the profits of our 
partnership.’’ ‘This writing was presented to the defendant and he 
wrote the words, ‘“‘Accepted February 6, 1869,’’ on the back of it, 
followed by his signature. An action on this acceptance was defended 
on the ground that payment had been countermanded by the drawer 
before maturity, and on the further ground that there were no profits 
of the partnership out of which to make payment. This would not be 
a valid defense if the instrument were a negotiable bill of exchange in 
the hands of a holder in due course. It was held however that the 
instrument was not a bill of exchange, for the reason that it was not 
payable at all events, but was payable out of a specified fund, namely 
the partnership profits ; it was an equitable assignment of the partner- 
ship profits, to the extent necessary to pay the note, and, notwith- 
standing the acceptance, the defendant was not bound to pay unless 
there were profits in his possession. 

(To be Continued.) 














This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


RAILROAD DELIVERING SHIPMENT WITHOUT 
SURRENDER OF BILL OF LADING, NOT LIABLE 
TO BANK DISCOUNTING DRAFT. 


Fourth National Bank of Nashville v. Nashville, C. & St. L. Ry. Co., Supreme Court of Tennessee. 
December 30, 1913. 161 S. W. Rep. 1144. 


A shipper of grain drew a draft on the consignee, attached the bill of lading, 
and had it discounted by the plaintiff bank. The bill contained a provision requir- 
ing its surrender properly indorsed before the shipment should be delivered. The 
railroad company delivered the grain and the consignee paid for it by check. The 
shipper’s draft was dishonored and returned and the shipper made the amount good 
at the bank. Four times thereafter the shipper drew on the consignee and each 
time the draft was returned dishonored. The last time, however, the amount was 
not made good, as the shipper had died insolvent. It was heldthat the bank could 
not hold the railroad company liable. While the railroad was negligent in deliver- 
ing the shipment without taking up the bill of lading, the facts within the knowl- 
edge of the bank were sufficient to put it on inquiry as to the regularity of the 
transaction. 


Action by the Fourth National Bank of Nashville against the Nash- 
ville, Chattanooga & St. Louis Railway Company. From a decree for 
complainant, defendant appeals. Reversed. 

GREEN, J. This suit was brought by the Fourth National Bank of 
Nashville against the railway company to recover from the latter the 
value of a shipment of grain made on an order notify bill of lading by 
Miller & Co., of Nashville, to the Santee Cypress Company, of Fergu- 
son, S. C., which bill of lading was negotiated by the shipper at com- 
plainant bank. The shipment of grain was released by the final car- 
rier to the consignee without surrender of the bill of lading. 

The suit was brought under the Carmack Amendment (chapter 3591, 
$7, 34 Stat. at L. 584, 595 [U.S. Comp. St. Supp. 1911, p. 1307] to 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 70. 
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the Hepburn Act to hold defendant railway company as the initial 
carrier liable for the default of the Atlantic Coast Line, which was the 
last carrier and the carrier handling the grain to the point of its 
destination. 

The railway company answered and interposed several defenses. 
The chancellor rendered a decree in favor of complainant, and the 
railway company has appealed to this court. 

Miller & Co. delivered to the railway company at Nashville some 
-400 bags of oats on February 10, 1910, to be shipped to the order of 
‘consignees at Ferguson, S. C., with directions to notify the Santee 
‘Cypress Company at the latter place. The railway company issued a 
through bill of lading in customary form containing, among other 
things, the following stipulation: ‘‘ The surrender of this original 
order bill of lading properly indorsed shall be required before the de- 
livery of the property.’’ 

On this same day Miller & Co. made a draft on the Santee Cypress 
Company for $1,041, to which draft was attached the bill of lading just 
referred to. The draft was deposited on account of Miller & Co. in 
complainant bank and cash credit was given to them for the amount 
thereof, less .025 per cent. 

This draft was dishonored and returned. Miller & Co. paid to the 
bank the amount of the draft and on March 5, 1910, made another 
draft with this bill of lading attached on the Santee Cypress Company. 
The second draft was returned and taken up by Miller & Co. and on 
March 31, 1910, a third draft with the bill of lading attached was made 
on the above-mentioned consignee. The third draft was also dishon- 
ored, and on April 21, 1910, a fourth draft with the same bill of lading 
attached was made by Miller & Co. on the same parties, which draft 
was returned unpaid. On May 19, 1910, a fifth draft, to which was at- 
tached this same bill of lading, was made by Miller & Co. on the 
Cypress company, and this draft was likewise dishonored. 

. Upon the return of the first four drafts, Miller & Co. made the 
amount of each good at the bank. They had received cash credit for 
all the drafts, less discount. By the time the fifth draft was returned, 
Mr. Miller, the head of this concern, had died, and his firm proved in- 
solvent. Hence this suit by the bank against the railway company. 

The grain in question was ordered from Miller & Co. by the Santee 
Cypress Company on open account, and no authority was given to 
Miller & Co. to draw on the consignee. When the shipment arrived at 
Ferguson, S. C., there appeared to be a shortage in it. On March 14th, 
however, a check was sent to Miller & Co. by the cypress company for 
the amount of the consignment, less the shortage, and the cypress com- 
pany having credit with the agent of the railroad company at Ferguson, 
S.C., the latter released the grain, on explanation that it had been paid 
for, without the surrender of the bill of lading. The shortage in ques- 
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tion was made good by Miller & Co., and on April 27th the cypress 
company sent a check for the balance of this order. 

So that on May 19, 1910, when the draft with the bill of lading here 
sued on was last deposited in complainant bank, the grain represented 
by the bill of lading had been some time delivered to the consignee, and 
the shipper had been paid therefor. 

At this time the consignors had no claim whatever against the rail- 
way company by reason of their possession of this bill of lading. Proper 
delivery had been made of the grain shipped, and the consignors had 
been paid for the same. While consignors held the bill of lading, its 
surrender to the railway company, so far as they were concerned, at 
this time would have been merely a matter of ceremony. This is 
pointed out in Witt & Watkins v. Railroad, 99 Tenn. 442, 41S. W. 
1064. 

Although the railway company breached its duty in delivering this 
grain without the surrender of the bill of lading, no damages resulted 
to the consignors by reason of this breach, for they had received pay- 
ment for their grain. The consignors had no right of action or just 
claim against the railway whatever. 

There is some conflict of authority as to the tights of an innocent 
transferee of a bill of lading, fraudulently negotiated, after there has 
been a delivery of the goods. It is not necessary to review these 
authorities here, owing to the peculiar circumstances of this case. 

A bill of lading is not a negotiable instrument, but, if this one should 
be treated as such, there could be no recovery by the bank in this case. 
For if this bill of lading be considered as negotiable, it was ‘‘past due’’ 
at the time it was last transferred to the bank. A bill of lading is a 
contract or undertaking on the part of a carrier to deliver the goods 
therein described at a particular place, subject to the conditions therein - 
contained, according to the usual course of transportation. This bill 
of lading was dated February 10, 1910. It covered a shipment from 
Nashville to a point in a neighboring state, and in ordinary course of 
carriage such shipment was due to be delivered long prior to May 19, 
1910, the date upon which'said bill of lading was last negotiated. 

But, as said above, a bill of lading is not a negotiable instrument, 
and the rights of the parties are not to be determined by the application 
of rules controlling the transfer of commercial paper. 

The cases which declare a carrier liable to the bona fide holder of a 
bill of lading fraudulently negotiated, after delivery of the consign- 
ment, proceed on the theory of estoppel. They rest on the principle 
that, where one of two innocent parties must suffer, he, by whose fault 
the loss was occasioned, must bear it. Itis said that when a carrier 
issues a bill of lading, a symbol of property, undertaking to deliver 
such property to the holder thereof, it is liable to one who acquires this 
bill of lading for value, if it has made delivery to another, even to the con- 
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signee, without the surrender of the bill of lading, but leaving some 
outstanding, and a loss is thereby occasioned to an innocent transferee. 
Merchants’, etc., Bank v. Railroad Co., 102 Md. 573, 63 Alt. 108; Mid- 
land National Bank v. Railway Co., 132 Mo. 492,33 S. W. 521, 53 Am. 
St. Rep. 505; Ratzer v. Railway Co., 64 Minn. 245, 66 N. W. 988, 58 
Am. St. Rep. 530; Railway Co. v. Johnson, 45 Neb. 57, 63 N. W. 144, 
50 Am. St. Rep. 540; Hutcheson on Carriers, vol. 1, § 182. 

Is the complainant bank an innocent transferee, and is it entitled to 
recover in this case? 

We think not. Applying familiar principles of the law of estoppel, 
the bank must be denied relief herein. 

A party setting up an estoppel is bound to the exercise of reasonable 
diligence—such diligence as the circumstances of the case require. 
Moore v. Bowman, 47 N. H. 494. This'rule is probably the founda- 
tion of the other rule that, where both parties have the same means of 
ascertaining the truth, there can be no estoppel. Crabtree v. Bank, 
108 Tenn. 483, 67 S. W. 797, and Brant v. Va. Coal, etc., Co., 93 U.S. 
326, 23 L. Ed. 927. 

That is to say, if a party decides upon a matter or determines his 
course with a careless indifference to means of information reasonably 
within his reach, or if he is heedless of circumstances highly sus- 
picious and sufficient to warn him, he will not be entitled to complain 
and invoke estoppel. 

To hold that one, who shuts his eyes and disregards danger signals 
flaunted before his view, is an innocent party, entitled to invoke the 
doctrine of equitable estoppel, would be to encourage fraud. A per- 
son who so .conducts himself scarcely acts in good faith, and it is well 
settled that a party must proceed in the utmost good faith to claim the 
benefit of an estoppel. 16 Cyc. 747, and cases there cited. 

Referring again to the facts heretofore set out, complainant bank 
first took this bill of lading and a draft for the value of the grain 
February 10th. This draft was dishonored, and likewise three other 
drafts with the same bill of lading were dishonored before the final 
draft was negotiated. At the time the fifth draft was deposited, this 
bill of lading, covering a domestic shipment, was more than three 
months old. It was stale. It had previously passed through the bank’s 
hands fourtimes. The period during which this grain should have been 
transported and delivered in ordinary course of business had long since 
expired. The bank should have known that something was wrong. It 
should have made some inquiry as to this collateral before taking it for 
the fifth time, if it expected to be protected as an innocent holder. 
The transaction of making five drafts on the same bill-of lading was 
out of the ordinary and so unusual as to excite suspicion and to require 
investigation. The bank has been so negligent and remiss in this 
matter as to deprive it of the status of an innocent transferee and to 
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compel the court to rebuff the effort to obtain an equitable estoppel in 
its behalf. 

Another principle is that, when an estoppel is sought to be based 
on negligence, such negligence must be the proximate cause of leading 
the complaining party into the mistake. 16 Cyc. 772, and cases cited. 

While the carrier was of course negligent in delivering this grain 
without requiring the surrender of the bill of lading, we hardly think 
such negligence was the proximate cause of the bank’s loss in this 
case. It is fairly inferable from this record that the bank received 
these drafts from the consignors and gave the latter cash credit there- 
for more by reason of the standing and supposed responsibility of the 
consignors than upon the faith of the bill of lading. The testimony of 
a bank official in this record shows that the account of Miller & Co. 
was very satisfactory and that they enjoyed good credit at the bank. 
Every time one of these drafts was deposited by Miller & Co. and 
credited to their account, the bank made a profit of about $2.50. 

Had this credit to Miller & Co. been extended solely or principally 
on the faith of the bill of lading, it is more than likely that the bank 
would have refused further credit thereon when the first or second 
draft was dishonored. The drafts were cashed, as we think, rather on 
the individual credit of Miller & Co. than on the faith of this bill of 
lading. Consequently the bank’s mistake as to the credit of Miller & 
Co. proximately occasioned its loss and not reliance upon the bill of 
lading. 

Other interesting questions are presented in the case respecting the 
application of the Carmack Amendment to these facts. We do not, 
however, find it necessary to consider them in this opinion, inasmuch 
as we must dismiss this bill for the reasons heretofore stated. The 
decree of the chancellor will be reversed. 


EFFECT OF GIVING DEPOSITOR CREDIT FOR 
CHECK RECEIVED FOR COLLECTION. 


Belsheim v. First Nat. Bank, Supreme Court of Washington, January 24, 1914. 137 Pac. Rep. 1055. 


Where a bank receives a check for collection and credits the depositor’s 
account with the amount thereof, the action of the bank is a mere gratuity and 
does not constitute it the owner of the check. Consequently, if payment is stopped, 
the bank may charge the amount back to the depositor. 


Action by A. G. Belsheim against the First National Bank of White 
Salmon. From a judgment for defendant, plaintiff appeals. Affirmed. 
Mount, J. This action was brought by the plaintiff to recover the 


NOTE.—For other similar decisions, see Banking Law Journal Digest, §§ 126, 
127, 156. 
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sum of $1,500 deposited in the checking account of the plaintiff in the 
defendant bank, and also to recover $500 damages by reason of the 
refusal of the defendant to honor the plaintiff’s check against the de- 
posit. The cause was tried to the court without a jury. Judgment 
was entered in favor of the defendant. The plaintiff has appealed. 

On the trial of the case the court found that a credit was given to 
the appellant on the books of the respondent bank in the sum of $1,500; 
that this credit was a provisional credit for the accommodation of the 
appellant; that no consideration was paid or received for such credit ; 
that the credit was camceled and charged off from the appellant’s ac- 
count; and that the appellant drew upon the credit after knowledge 
of the cancellation thereof. 

There is no serious dispute about the facts in the case. They are 
briefly in substance as follows: The appellant and one Wheeler were 
real estate agents doing business in different places. They were not 
partners. One Frank Moore had listed a tract of land for sale with 
these agents. The price of the land was $8,000. It was agreed that 
the agents should receive as their commission what they might obtain 
for the land above the $8,000. Thereafter Casper W. Hodgson, a 
resident of New York, agreed to purchase the property at the price of 
$10,000. The contract of sale was closed on August 8, 1911, and Mr. 
Hodgson drew his check on a bank in New York City, payable to the 
order of the respondent in the sum of $3,900, which was the balance of 
the cash payment to be made upon the purchase price. Thereafter, 
on August 23, a deed and mortgage securing. the balance due were 
deposited in escrow in the respondent bank to be delivered upon pay- 
ment of the check. The respondent bank received the check for col- 
lection only, and forwarded the same to New York for payment. 
Afterwards, on the same day, the appellant requested the bank to pass 
to his credit the sum of $1.500, and to the credit of Mr. Wheeler the 
sum of $450, being the amounts claimed as commissions upon the sale 
of the land. The appellant was then informed by the officers of the 
respondent bank that the proceeds of the Hodgson check had not been 
received. The appellant then assured the officers that there would be 
no trouble about the collection of the check. Thereupon the bank 
passed to the credit of the appellant $1,500 and to the credit of Mr. 
Wheeler $450. On the next day Mr. Wheeler went to the respondent 
bank and stated that he was not satisfied with the division of the com- 
mission which the appellant had made, and asked the officers of the 
bank if the payment of the check could not be stopped. He was in- 
formed that it could be. Mr. Wheeler thereupon caused the payment 
of the check to be stopped, and the bank was notified by wire from 
New York of that fact. Mr. Wheeler also notified the bank that pay- 
ment of the check had been refused. Thereupon the respondent bank 
canceled the credits given on account of the check and notified the 
appellant thereof. Afterwards, on October 13, 1911, the appellant 
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drew his check upon the respondent bank for the sum of $1,500, and 
payment was refused. The Hodgson check was never paid, and no 
money passed through the bank on account of the transaction. On 
November 13, 1911, this action was brought by the appellant against 
the bank. 

A mere statement of the facts shows clearly that the appellant was 
not entitled to recover. It is plain that the credit which was given by 
the bank to the appellant was for the accommodation of the appellant 
and was entirely without consideration. This case is controlled by 
Morris-Miller Co. v. Von Pressentin, 63 Wash. 74, 114 Pac. 912. That 
was a case very similar to this one, and, speaking to the point in this 
case, we there said, quoting from 2 Morse, Banks & Banking (4th Ed.) 
§ 586: “‘Checks deposited and credited as cash do not become the 
property of the bank, so that it takes the risk upon itself, even though 
the depositor has been allowed to check against the deposit before the 
paper is collected, and the depositor can recover the check or other 
paper, if it is still in the possession of the depositor (depository). 
When a depositor deposits a check on another bank, without any 
special contract, the property remains in him, and the bank is his 
agent until it has notice that the correspondent bank has received the 
money and credited it. If the deposit is made and credited to recover 
an overdraft, or is drawn upon, the bank can hold the paper until the 
account is squared, but the property is inthe customer. It is said that 
indorsement of the check to the bank, and credit on the books of the 
bank and on the passbook, are evidence of a contract by which the 
bank shall become owner of the paper ; but (1) banks always claim and 
exercise the right of charging to the depositor all such checks returned 
unpaid, which is not consistent with the theory of an understanding 
that title passes absolutely. (2) The practice of allowing depositors 
to check against such paper is reckoned by the ablest text-writers as a 
mere gratuitous privilege.’’ And further on in the same opinion, 
quoting from Jefferson County Sav. Bank v. Hendrix, 147 Ala. 670, 
39 South. 295,1 L. R. A. (N. S.) 246, it was said: ‘‘ A bank which 
receives a check for collection and enters the face value of it as a de- 
posit credit to its owner becomes the agent of the owner to collect it. 
If the collection is made, the bank’s right. to charge off the deposit 
arises.’’ This is clearly the law of the question and is conclusive of 
this case. The evidence is clear to the effect that the respondent bank 
credited the appellant’s account with the sum of $1,500 as an accom- 
modation to him merely before the collection had been made. The 
collection, through no fault of the bank, was never made. 

It is urged by the appellant that the bank counseled Mr. Wheeler 
to stop payment. But the evidence shows that what the officers of the 
bank did was to advise Mr. Wheeler that, if he desired to do so, he 
could have the payment of the check stopped by wire. There was no 
collusion or fraud on the part of the bank. It was simply advising its 
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customer as it had a right todo. It did not profit by the transaction 
in the slightest degree ; it had no intention to do so. 

The judgment of the lower court is clearly right under the facts 
and under the law, and is therefore affirmed. 


RIGHTS OF BONA FIDE HOLDER OF NOTE. 





Pontiac Savings Bank v. Reinforced Concrete Pipe Co., Supreme Court of Michigan, December 20, 1913. 
144 N. W. Rep. 486. 


It is no defense against the innocent purchaser of a note that the payee was a 
partnership which had not filed a certificate as required by law. Such statute was 
intended to protect persons dealing with partnerships, not to take away rights of 
innocent persons so dealing. 


Action by the Pontiac Savings Bank against the Reinforced Con- 
crete Pipe Company and others. From a judgment for plaintiff, de- 
fendants appeal by case-made. Affirmed. 


Kuun, J. Suit was brought to recover the amount due upon a 
promissory note made by the defendant, the Reinforced Concrete Pipe 
Company, a corporation, to the Slater Construction Company, a co- 
partnership, on the 8th day of August, 1912, for $3,600, due 30 days 
after date, with interest at6 percent. This note was received by the 
plaintiff August 10, 1912. It was a renewal of a note for the same 
amount dated July 9, 1912, due 30 days from date, and the last- 
mentioned note was a renewal of the original for the same sum, dated 
January 9, 1912, due in six months. This note was negotiated by the 
Slater Construction Company to the plaintiff January 10,1912. Plain- 
tiff gave the Slater Construction Company $3,600 for the original note 
by crediting such company with that amount on its account in plaintiff’s 
bank, and before the maturity of the note the Slater Construction Com- 
pany exhausted the account. The note now in question was indorsed 
by the defendants Loomis and Lowery and had also indorsed thereon a 
guaranty of payment by the Slater Construction Company and waiver 
of demand, notice, and protest of the same when due. The Slater Con- 
struction Company was acopartnership consisting of Olney A. Slater, 
Franklin A. Slater, and Albert M. Slater, all residing in Pontiac, Mich., 
which had existed:from five to seven years, engaged in the business of 
contractors, builders, dealers in lumber and builders’ supplies. The 
persons composing this copartnership on the 18th day of September, 
1908, filed with the county clerk of the county of Oakland a certificate 
purporting to be such as was required under the provisions of Act 101 
of the Public Acts of Michigan 1967, which gave the names and resi- 
dences of each of the persons associated in said partnership, but the 
same was acknowledged only by Olney A. Slater and not by all the 
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partners. On the 20th day of September, 1912, another certificate 
under said act, and properly acknowledged, was filed with the county 
clerk of Wayne county. 

On the trial of the case in the court below, a verdict was directed in 
favor of the plaintiff for the amount of the note and interest. Counsel 
for appellants state their claim in this court in their brief as follows: 
‘‘ Substantially one question is raised for the consideration of the court 
by the assignments of error. It is this: Could the Slater Construction 
Company, as payee of the promissory note in question, as against the 
makers thereof, make a valid assignment of the same set forth in the 
case-made, while such copartnership was doing business in violation of 
Act No. 101 of the laws of this state for the year 1907?’’ This assumes 
that at the time of the taking of the note in question the original payee 
(the Slater Construction Company) had not filed a proper certificate 
pursuant to said Act No. 101 of Public Acts 1907. A certificate con- 
taining all the information the law requires was filed, and the only ob- 
jection made thereto is that it was not acknowledged by all the partners. 
It is unnecessary for us to pass on the question whether this was not a 
sufficient compliance with the law, as we are satisfied that the trial 
court was correct in holding that, as under the undisputed facts in this 
case the plaintiff had no knowledge at the time of the taking of the note 
in question as to whether or not the Slater Construction Company had 
complied with the statute in regard to filing the certificate, it was a 
holder of such note in due course and for value, and, having had no 
notice whatever of such a defense at the time of taking the note, it can- 
not be said that its rights are affected by the provisions of the act of the 
Legislature above referred to. The object of the Legislature in pass- 
ing this statute was undoubtedly to protect parties who do business with 
such concerns and not to punish them, and, in order to make it effective, 
provided punishment for the offending party. 

The question here raised has had the consideration of this court in 
the case of Cashin v. Pliter, 168 Mich. 386, 390, 134 N. W. 482, 483 
(Ann. Cas. 1913C, 679), in which case Mr. Justice Steere, in speaking 
for the court, said: ‘‘While, as heretofore stated, the general rule is 
well settled that a contract made in violation of a statute is void when 
the statute is otherwise silent, and contains nothing from which the 
contrary is to be inferred, nevertheless the diversity of legislation gives 
rise to varying exceptions to this rule; and, before applying it in full, 
the court should carefully scrutinize the particular statute under advise- 
ment, for the purpose of ascertaining, from the subject matter and Jan- 
guage used, the object for which it was enacted and the intent of its 
makers, to the end that such intent may be rendered effectual and the 
indicated purpose accomplished. As this act involves purely business 
transactions and affects only money interests, we think it should be 
construed as rendering contracts made in violation of it unlawful and 
unenforceable at the instance of the offending party only, but not as 
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designed to take away the rights of innocent parties who may have dealt 
with the offenders in ignorance of their having violated the statute.’’ 
Our attention is also called to the construction placed on a similar 
statute bythe California courts, sustaining this view. See Trudelv. 
Butori, 19 Cal. App. 584, 127 Pac. 76; Gray v. Wells, 118 Cal. 11, 50 
Pac. 23. 
Judgment is affirmed. 


PERSONAL LIABILITY OF DIRECTORS FOR 
DEFALCATIONS OF CASHIER. 


Lyons v. Corder, Supreme Court of Missouri, December 24, 1913. 162 S. W. Rep. 606 








Where the directors of a bank fail to require the cashier to give a bond, and 
neglect the performance of the duties imposed upon them, they are liable to the 
receiver of the bank for moneys, which the cashier was thereby enabled to embezzle 
without discovery. 


Action by Charles Lyons, receiver, against John E. Corder and 
others. From an order setting aside a verdict for plaintiff, he appeals. 
Reversed, and cause remanded, with direction to reinstate the verdict. 

In additionto the general rules of law governing the duty of a board 
of directors, the statutes of this state contain the following provisions in 
reference to banks of deposit and discount, which, as far as relevant to 
this case, are, to wit: 

“* Sec. 1099, R. S. 1909. Business shall be managed by board of 
directors—Who disqualified to act.—The affairs and business of the cor- 
poration shall be managed bya board of directors or managers, consist- 
ing of not less than three nor more than twenty-one shareholders, who 
shall be elected annually: * * * The board of directors of each and 
every bank organized under this article shall meet at least once per 
month and pass upon the business of the bank back to the previous meet- 
ing of the board, and shall keep a written record of its approval or dis- 
approval of each and every loan, and at each monthly meeting the rec- 
ords shall show the aggregate of the then existing indebtedness and 
liability of each of the directors and officers of the bank, and no bills 
payable shall be made and no bills shall be rediscounted by the bank, 
except with the consent of the board of directors.’’ 

And the further section, to wit: 

*“Sec. 1112. Cashier, how appointed—To give bond—Limitation of 
authority.—The directors may appoint and remove any cashier or other 
officer or employe at pleasure. * * * The president, cashier, assistant 
cashier, or any other officer, upon whom the powers of a cashier may 
be imposed by the board of directors, before entering on the duties of 
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their office, shall give good and sufficient bonds, which shall be approved 
by the board of directors, in writing, on the records of the board, upon 
which bonds no member of the board of directors shall become a surety, 
in such sum and with such number of sureties as the board may direct, 
conditioned that they will well and faithfully perform all the duties of 
their office, and that they [the sureties] will hold the bank harmless for 
any loss occasioned by any act of such officer, until all his accounts with 
the bank shall have been fully settled and satisfied, such bond to be 
deposited in some safe place inaccessible to the maker thereof or the 
sureties thereupon.”’ : 

In speaking of the obligations of a board of directors to perform 
duties imposed by statute, itis said: “‘It is their duty to know the ex- 
press provisions of the statute which define their power, and for a viola- 
tion of all such acts however committed by them, they will be held lia- 
ble.’’ Magee on Banks & Banking, p.112. And, on this subject, this 
court has announced the rule, to wit: ‘‘ Under the provisions of the 
statute investing in a board of directors the management of the affairs 
of a banking corporation, the members of the board occupy a fiduciary 
relation to the stockholders, creditors and depositors, which demands of 
them careful attention, good faith, and honest management. As is said 
in Louisville Nat. Bank v. Loving, 82 Ky. 370: ‘ By reason of the 'trus- 
tee character of the bank, the great facilities its officers have for com- 
mitting frauds, the inability of the public to know its condition, and the 
supreme control the directors have over its affairs, it becomes the duty 
of the latter toso conduct the business that any misconduct cannot long 
continue. The banks transact the business of the country so largely, 
and those dealing with them are compelled to rely on their officers so 
implicitly, that the extraordinary privileges according to them should 
be properly exercised.’ Fora failure to discharge these important trusts 
they become liable at the suit of the corporation for losses to the corpor- 
ate assets thereby sustained. Bent v. Priest, 86 Mo. 482; Slattery v. 
Trans. Co., 91 Mo. 217[4 S. W. 79, 60 Am. Rep. 245]; Ward v. David- 
son, 89 Mo. 445 [1 S. W. 846]; Hodges v. Screw Co., 1 R. I. 312 [53 
Am. Dec. 624]; Smith v. Hurd, 12 Metc. | Mass. ] 371 [46 Am. Dec. 690]; 
Attorney General v. Ins. Co., 2 Johns. Ch. [N. Y.] 371; Thompson on 
Liability of Officers, 376; Cogswell v. Bull, 39 Cal. 320; Ins. Co. v. 
Jenkins, 3 Wend. [N. Y.] 130; Hun v. Cary, 82 N. Y. 70 [37 Am. Rep. 
546]; Mining Co. v. Ryan, 42 Minn. 198 [44 N. W. 56]. 

“*A receiver of an insolvent corporation succeeds to the title of the 
property and rights of action of the corporation, when so invested by 
statute, or by the decree of the court appointing him, and is the proper 
party toa suit to enforce them by legal proceedings. If aright of action 
against these directors existed in favor of the corporation, this action is 
properly prosecuted in the name of the receiver. Alexander v. Relfe, 
74 Mo. 516; Gillv. Balis, supra; High on Receivers, § 316; Thompson, 
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Liability of officers, etc., 377, and authorities cited by each; Morse on 
Banks & Banking, § 129; Hunv. Cary, supra.’’ Thompson v. Greeley, 
107 Mo. loc. cit. 589-590, 17 S. W. 966. 

Applying the foregoing rules of law and statutory provisions to the 
defendants under the facts shown by this record, it appears that, during 
the time the defendant directors held their offices, the cashier of the 
Middleton Bank, E. H. Lewis, was engaged in gambling deals with 
keepers of certain bucket shops; that, to get money for this purpose, he 
appropriated the funds of the Middleton Bank by overdrafts of his per- 
sonal account, amounting to over $6,000, and also by making fraudulent 
drafts upon two of its depositaries—a bank in St. Louis and a bank in 
Kansas City; that in so doing it was his habit to note on the bank reg- 
ister book of the Middleton Bank that a draft had been drawn upon one 
of these correspondents for a trifling or insignificant sum, and there- 
after to fill out the draft for a sumin many cases involving thousands 
of dollars; that, upon the payment of such drafts, the cashier would 
appropriate to himself the excess of the amount paid on such drafts 
over and above the amount which he had falsely recorded them on the 
books of the Middleton Bank. His misappropriation in this manner, 
added to the amount of his overdrafts, exceeded the amount for which 
the plaintiff obtained judgment inthis case. The aggregate amount of 
his embezzlement by both methods is undisputed. The whole extent 
and nature of the wrongdoing of the cashier might have been discovered 
by the defendant directors if they had examined at their monthly meet- 
ings the state of his personal account, and had also caused to be sub- 
mitted to them or to a committee appointed by them the monthly re- 
turn statements, called ‘‘ reconcilement sheets,’’ made to the Middle- 
ton Bank by its two correspondent banks in St. Louis and Kansas City, 
which showed the amount which such depositaries had paid out during 
each month upon the drafts drawn upon them by the cashier of the 
Middleton Bank. It is conceded that no such examination was had or 
caused to be made by the defendant directors. Their neglect in this 
respect was a clear violation of the duties imposed upon them by the 
general law as well as by the statutes of this state. The failure of the 
defendants to comply with the aforesaid statutory duties was negligence 
in and of itself as a matter of law, and rendered them liable for all losses 
thereby caused, independently of the neglect on their part of the non- 
statutory duty to exercise in the governance and control and watchful- 
ness of the business of the bank, ordinary care and diligence or that de- 
gree of care, diligence and skill demanded by the particular nature of 
the business intrusted to their management—in other words, care equal 
to the occasion. The statute, supra, made it the positive duty of the 
board of directors ‘‘ to pass upon the business of the bank every month, 
and to have at each meeting a record showing the then existing indebt- 
edness and liability of each of the directors and officers of the bank.’’ 
Had this duty been performed, the indebtedness of the cashier would 
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have been necessarily disclosed at every monthly meeting of the bank 
during the year for which defendants held office. They wholly disre- 
garded this specific requirement of the statute, as they did the further 
special requirement of the statute making it their duty to compel the 
eashier to give the bond therein specified. Except for these acts of 
negligence, the Middleton Bank could not have been defrauded of the 
aggregate amount of over $37,000, which the record shows was misap- 
propriated in the manner aforesaid by the cashier during the term of 
office of the defendants. The amount of these conversions being a 
mere matter of computation and undenied by the defendants, and the 
responsibility of the negligent directors therefor being a mere legal con- 
clusion, it necessarily follows that a verdict in their favor by the jury 
would not have been permitted to stand. 





PAYMENT OF CHECK ON FORGED INDORSEMENT 
IN VIENNA. 


Casper v. Kuhne, New York Supreme Court, Appellate Division, December 5, 1913. 144 N. Y. Supp. 502. 





A check, drawn in two parts in New York on a bank in Vienna, was sent to the 
payee at the latter place. The first part was stolen and paid on a forged indorse- 
ment, which payment protects the bank under the law of Austria. It was held 
that the purchaser of the check could not recover from the drawer. 


Action by Louis Casper against Percival Kuhne and others. A City 
Court judgment in favor of plaintiff was reversed by the Appellate Term 
(79 Misc. Rep. 411, 140 N. Y. Supp. 86) and the complaint dismissed 
on the merits, and the plaintiff appeals. Affirmed. 

See, also, 156 App. Div. 899, 141 N. Y. Supp. 1112. 

Dow inc, J. On December 11, 1905, the plaintiff as an undisclos- 
ed principal, through his employers, Bitwiller Bros., purchased from 
the defendants their check or draft, in a set of two, whereof the second, 
translated from the German language in which it was issued, reads as 
follows : 

*“ No. 02331. 

‘Pay you against this check out of our deposits (in case the first 

check remains unpaid) to Mrs. E. Utassy or order 2250 Krones. 


*“ New York, December 11th, 1905. Knauth, Nachod & Kuhne. 
‘“To the Wiener Bank-Verein in Vienna.’’ 


On plaintiff's behalf there was paid to defendants on this transac- 
tion the sum of $458.44, and beth checks of the set were delivered to 
him. The first of these he mailed on the day he received them (De- 
cember 11th) to Mrs. E. Utassy, the payee, at Prague, Austria. The 
second was mailed a dav or two later to the same party. On January 
3, 1905, he received a cablegram from Mrs. Utassy advising him that 
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a stranger had cashed the first of the set and the Wiener Bank refused 
to pay on the second. He demanded from defendants the refund of 
the money paid by him, which was refused. It appears from the depo- 
sition of Mrs. Utassy that she never received the first check mailed to 
her, but did receive the second on December 24, 1905, inclosed in a 
letter from plaintiff which advised her that the first check had been sent 
earlier, but the second was forwarded in case the first should be lost. 
The branch of the Wiener Bank being closed on Christmas day, she 
called thereat on the day following and presented the check, when 
she was advised by the bank manager that they would forward it to 
Vienna, and, if the first of the set had not been cashed, she would be 
notified and could call ‘‘ after the holidays.’’ When she did so call, she 
was advised that, as the first of the set had been cashed at the Vienna 
main office of the bank before her call atthe Prague branch, the second 
check would not be honored. 

The defendant offered testimony tending to establish that on De- 
cember 21, 1905, the original (or the first of the set) was presented for 
payment at the chief cashier’s department of the Wiener Bank-Verein, 
where it was attended to by Joseph Jaczko, employed in said depart- 
ment. It was paid to the holder who presented it, without any sus- 
picion on the part of any one that it was not being presented by the true 
owner or that what is called the ‘‘ indorsement’’ thereon was a forgery. 
The second of the set was not received at Vienna until after the first 
had been honored. 

The ‘‘indorsement’’ on the first of the set, translated, is as follows: 
‘Received on December, 21st, 1905. E. Utassy, m. p.’’ The letters 
‘*m. p.,’’ according to the testimony, are an abbreviation in use, not 
only in banking circles in Vienna, but generally in that city, to signify 
‘“manu propria.’’ According tothe expert Dr. Hans Adler of Vienna, 
the law of Austria in force at the time of the transaction in question was 
as follows: 


** There is no law in force in Vienna according to which the Wiener 
Bank Verein as drawee is required to demand identification of the holder 
of a check made out to a specified name or order for the reason that, 
on the payment of a check drawn to order the identification of the 
holder is required in no other manner than by a series of successive in- 
dorsements. * * According to the laws in force in Vienna on Decem- 
ber 21, 1905, there was no requirement, in case a stolen draft with a 
forged indorsement was paid by the drawee, whereby the drawee or the 
drawer of the draft was liable to pay said draft to the rightful owner 
thereof. As the check was made out to order and therefore could be 
paid by the drawee without proof of identification of the holder, there 
can be no question of paying a second time on the part of the drawee, 
as the check was genuine. The forgery of the receipt is in point of 
law quite irrelevant, as the drawee was justified in making payment to 
the holder of the check and not to a certain, specified person. The 
question who in such case has to bear the loss can be decided only ac- 
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it befalls. If, however, any one is to blame, he is liable for all losses 
that would otherwise not have been entailed. Accordingly, the conse- 
quences of the theft certainly fall upon Mrs. Utassy if she, owing to 
lack of care in the safe-keeping of the check, or, in any other manner, 
made possible or facilitated the theft of such check. On the other hand, 
the consequences of such theft fall upon the drawers in case transmis- 
sion of the check was not made in the manner prescribed by the pur- 
chaser or if the customary and proper precautions attendant on its de- 
livery were omitted. Inthe absence of blame on the part of any one, 
the loss in any interpretation of the paragraph of the law referred to, 
falls upon the purchaser of the check as, at the time of the theft of said 
check, it had gone into the possession of the purchaser, out of pos- 
session of the drawers, and was covered by their remittance to the 
Wiener Bank-Verein. For this reason the loss, however the theft or 
the payment of the stolen check to the person who had illegally come 
into possession thereof may be regarded, must be borne by the pur- 
chaser of the check. The rules of law in force in Vienna on December 
21, 1905, in reference to checks, are contained in articles 300-305 of the 
Austrian Commercial Code, andin articles 36 and 45 of the ‘ Allge- 
meine Wechsel Ordnung’ (General Bills of Exchange Act) and also 
in article 1311 of the Allgemeines Buergerliches Gesetsbuch (General 
Code of Civil Law) of which rules of law I annex a copy to my depo- 
sition.’’ 

Plaintiff's complaint contains the following averment referring to 
the second check of the set : 


‘“ Fifth. That thereafter said plaintiff for valuable consideration 
came into possession of said draft or check, and is now the lawful 
owner and holder thereof.’’ 

The defendant set up, as one of its separate defenses, that of pay- 
ment in the following form : 

‘“(1) That heretofore and on or about the 11th day of December, 
1905, the defendants issued to Messrs. Bitwiller Bros. its draft or bill 
of exchange in a set of two, the second of which set is set forth in the 
complaint. (2) That thereafter said bill of exchange, being the first 
of the set, was: duly presented to the drawee in accordance with the 
law of the place where payable, and accepted and paid.’’ 

Where one part of a bill drawn in a set is discharged by payment 
or otherwise, the whole bill is discharged. Section 315, Negotiable 
Instruments Law; § 612, Laws of 1897 ; re-enacted in same form as 
section 315 by chapter 43, Laws 1909 [Consol. Laws 1909, c. 38]. 

The question whether foreign checks or drafts have been duly ac- 
cepted and paid is to be determined by the lex loci solutionis, in the 
case at bar the law of Austria. 


‘“The complaint alleges that this bill was drawn in two parts, one 
of which parts was actually paid by the drawee to the person presenting 
it although the payee’s name thereon had been forged. If this pay- 
ment was valid by the law of the Republic of France, it necessarily 
follows that the bill itself was discharged, and no liability could be 
predicated on the refusal to pay the second part, as payment of the 
first had discharged the obligation to pay the same to the payee. * * 
If the bill was paid by the drawee upon presentation according to the 
law of the place where payment was to be made, then it would follow 
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that the obligation assumed by the defendants had been met, and no 
action could be based upon the failure to pay the bill when presented, 
the only obligation that the drawers assumed in drawing and deliver- 
ing the bill.’” Caras v. Thalman, 138 App. Div. 297, 300, 301, 123 
N. Y. Supp. 97, 100. 

‘“As the drafts were payable at Paris, the law of France deter- 
mined what constituted payment.’’ Kessler v. Armstrong Cork Co., 
158 Fed. 745, 747, 752, 85 C. C. A. 642 (Cir. Ct. of App.), certiorari 
denied 207, U. S. 597, 28 Sup. Ct. 262, 52 L. Ed. 357. 


Without considering the other ground assigned as a reason for the 
affirmance of this judgment (the failure to protest the check in ques- 
tion), we are of the opinion that the testimony established the de- 
fendant’s plea of payment of the check, in accordance with the laws 
of Austria, and that the determination of the Appellate Term appealed 
from is correct and should be affirmed, with costs to respondent, and 
judgment directed for defendants, dismissing the complaint upon the 
merits, with costs. All concur. 


FORFEITURE OF BANK CHARTER. 


Commonwealth v. Reliance Safe Deposit & Trust Co., Supreme Court of Pennsylvania, June 27, 1913. 
88 Atl. Rep. 1004. 


Where a bank charter is purchased for $10 and the purchasers issue to them- 
selves $200,000 in paid-up capital stock, without paying any money into the treas- 
ury of the corporation, the charter is subject to forfeiture under the laws of 
Pennsylvania. 

Quo warranto by the Commonwealth, on the relation of John C. 
Bell, Attorney General, to forfeit the charter of the Reliance Safe De- 
posit & Trust Company. From a decree of ouster, defendant appeals. 
Affirmed. 

It appears from the record that in 1904 the assignee of the Penn 
Bank, which after a change of name had been operated under a special 
charter granted April 5, 1872, ‘‘ to the Safe Deposit & Trust Company 
of Wheatland,’’ sold the charter to Samuel B. Hartwell for the sum of 
$10. He with his associates undertook to reorganize the company, and, 
without the payment of any cash capital into the treasury, they issued 
to themselves paid-up capital stock to the amount of $200,000. This 
was in violation of a sound and fundamental rule that in banking cor- 
porations the capital stock must be paid in cash. There is no room for 
watered stock in such a corporation. If the reorganizers of this insti- 
tution desired to continue the banking business, they were bound to 
pay in the designated amount of capital in cash. That the old corpor- 
ation, the Penn Bank, was liquidated, cannot be denied. Admittedly it 
made a voluntary assignment for the benefit of its creditors, and its 
assets were distributed, and its charter was sold. Its affairs were 
wound up and settled. The attempt of the reorganizers to capitalize the 
franchise, or the right to do business granted by the state, at the sum 
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of $200,000, was the merest farce. The action was a nullity. Nor 
does it appear that the reorganizers have in any proper manner exer- 
cised the powers conferred upon them by the letters patent. The mere 
holding of annual meetings and the election of officers, without any- 
thing else, is not a compliance with the law. 

The opinion filed by the learned judge of the court below amply 
vindicates the conclusion reached that the defendant company has 
failed to exercise in any manner contemplated by law its corporate priv- 
ileges. Under the facts as found, the commonwealth was entitled to 
judgment of ouster and toa decree declaring the charter rights and 
corporate privileges of the defendant company to be null and void. 

The assignments of error are overruled, and the judgment and the 
decree made in pursuance thereof are affirmed. 


RIGHTS OF HOLDER OF CERTIFICATE OF DE- 
DEPOSIT UPON INSOLVENCY OF BANK. 


People v. California Safe Deposit & Trust Co., California District Court of Appeal, November 7, 1913 ; 
rehearing denied January 6. 1914. 137 Pac. Rep. 1111. 


The issuance of a certificate of deposit creates merely the relationship of debtor 
and creditor between the bank and the owner of the certificate. Consequently, 
the owner is not entitled to a preference upon the insolvency of the bank, but is 
restricted to the right to share with the other general creditors in the distribution 
of the bank’s assets. 


Proceeding by the People, by U. S. Webb, Attorney General, 
against the California Safe Deposit & Trust Company and others. In- 
tervening petition by Emma J. White to establish the amount of a 
certificate of deposit as a preferred claim against Frank J. Symmes, 
as receiver. From a judgment of nonsuit and from an order denying 
petitioner’s motion for a new trial, she appeals. Affirmed. 


CuHIPMAN, P. J. The action is to recover the sum of $847.50, 
alleged to be held by defendant, said trust company, as a special de- 
posit and as the property of petitioner, Emma J. White. At the close 
of petitioner’s evidence, the motion for a nonsuit, made by said 
receiver was granted. The appeal is from the judgment of nonsuit 
and from the order denying motion for a new trial. 

The facts in the case appear from the testimony of Frank W. Aitken 
as follows: ‘‘ On or about October 14, 1907, Aitken & Aitken received 
$1,000, the property of Emma J. White, in the form of a check on a 
bank in Oakland, under instructions from her to obtain payment there- 
of, compromise and pay certain claims, and forward the balance to her, 
and deposited said check with the California Safe Deposit & Trust 
Company, Fillmore street branch, to the credit of Aitken & Aitken. I 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 59. 
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am, and on and since said date have been, one of the members of said 
firm of Aitken & Aitken. On October 30, 1907, at about half past 
12 o’clock, noon, I presented to the California Safe Deposit & Trust 
Company, Fillmore street branch, a check on said account, drawn to 
the order of said bank, in the sum of $847.50. I presented that check 
to G. Chevassus, who was the accountant and acting as the paying 
teller. I told him that we wanted to have the money sent to Tacoma; 
that it was to be paid to Mrs. Emma J. White at that city. He referred 
me to Mr. Dawson, who was one of the bank clerks. I told Mr. Daw- 
son that I had given Mr. Chevassus a check for $847.50 and that the 
money was to be sent to Tacoma and paid to Emma J. White at that 
city. He said the most convenient way would be to have a certificate 
of deposit issued, payable to Mrs. Emma J. White, and that she could 
indorse the certificate and deposit it in a Tacoma bank, and upon its 
return to the California Safe Deposit & Trust Company it would be 
paid. I told him that that way would be satisfactory, and the Cali- 
fornia Safe Deposit & Trust Company then issued its certificate of 
deposit for $847.50 and delivered it to me.’’ 

The case, therefore, is simply that of a depositor desiring to have a 
portion of her deposit remitted to her at a distant place. Did her agents, 
in accomplishing this purpose, so conduct the transaction as to convert 
the $847.50 into a special or specific fund or to make the bank a trustee 
of Mrs. White and a holder in trust of that money for her? Mr. Aitken’s 
testimony simply shows that the depositors, Aitken & Aitken, wanted 
to send the money to Mrs. White at Tacoma, and were told that the 
most convenient way would be to take a certificate of deposit payable 
to her and she could indorse it and get her money through a Tacoma 
bank upon the return of the certificate. Mr. Aitken adopted this 
method. Unfortunately the bank became insolvent and the certificate 
was not paid. We cannot discover any request made of the bank to 
send the money, or any agreement by it tosend the money. The same 
result might have been accomplished had the bank certified the check 
given by Aitken & Aitken, and had they sent it to Mrs. White, or by a 
draft upon some bank at Tacoma or elsewhere. 

There was no money in fact deposited by Mrs. White, and there 
was no withdrawing of any money from the bank. The check for 
$847.50 was marked paid and reduced the credit account of her agents, 
Aitken & Aitken, by that much, and on the bank books the amount was 
doubtless charged to outstanding certificates of deposit account. There 
is no evidence that the bank expressly or impliedly agreed to hold this 
money in trust for Mrs. White or her assignee, nor did it agree to 
transmit the money to her. True, it is our duty, in case of judgment 
on nonsuit, to give to the evidence the most favorable interpretation 
of which it is reasonably susceptible in support of petitioner’s claim. 
If it could be reasonably inferred from Mr. Aitken’s testimony that, 
notwithstanding the fact that the certificate of deposit strongly rebuts 
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the idea of a trust relation, his intention was to create such trust, and 
what he said and did was so understood by the bank or must be pre- 
sumed to have been so understood by it from what was said and done, 
we think the rules of law would require of us to accept such under- 
standing of the parties. But we fail to discover in anything said or 
done by Mr. Aitken at the time from which he had a right to assume 
that the bank officers understood the bank’s relation to Mrs. White to 
be other than that created by the certificate of deposit. The certificate 
of deposit has none of the earmarks of a special deposit of money 
which the bank had no right to mingle with its funds or treat as its 
own. On its face it creates the relation of debtor and creditor between 
itself and Mrs. White. Aitken & Aitken were her agents in the matter 
and for her consented that the transaction should take this form, and 
it seems to us the certificate is very significant, if not conclusive, as 
showing what the understanding was. 

Mr. Morse says such certificates are but acknowledgments of the 
bank that it has received from certain persons certain sums of money. 
‘“In form they are substantially simple receipts of the bank, in nego- 
tiable form, for so many dollars, and so are only evidence of an indebt- 
edness, like the bank book.’’ 1 Morse on Banks, § 297. ‘* They 
create no trust relation between the depositor and the bank, but merely 
that of debtor and creditor.’’ Id. § 298. See, also, Murphy v. Pacific 
Bank, 130 Cal. 542, 62 Pac. 1059. 

An extended note is found in the report of Piano Manufacturing 
Co. v. Auld, 14S. D. 512, 86 N. W. 21, in volume 86 Am. St. Rep. at 
page 775 et seq., giving a very full discussion of the question, ‘‘ When 
a bank does not take title to money deposited with or collected by it 
and the right to recover such money upon the insolvency of the bank.’’ 
Among other propositions supported by numerous decisions is the fol- 
lowing: ‘* It is well settled that the estate of the insolvent bank must 
actually be augmented by the money or property which it is sought to 
recover asatrustfund. If the transaction amounted to no more than 
an exchange of creditors, the mere canceling of one liability and the 
assumption of another, or if the money was used in the discharge of 
an indebtedness, it is obvious that the assets in the hands of the receiver 
have not been increased thereby, and there can be no recovery as of a 
trust fund.’’ Page 806. Again, as to what constitutes a special de- 
posit: ‘‘It is in many cases a very doubtful question whether a de- 
posit is general or special. The distinction is theoretically plain. A 
general deposit is one which is to be repaid on demand in money. 
A special deposit is one in which the depositor is entitled to the return 
of the identical coin or other article deposited. The difficulty lies in 
the determination of what was intended by the parties to the deposit. 
Whether a deposit is general or special depends, of course, upon the 
intention of the parties. A deposit will, however, always be deemed 
to be general, unless made special by agreement.’’ Page 778. Some- 
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thing more than the intent of one party to the deposit is necessary ; 
the intent of both parties must be shown to concur either expressly or 
by implication. 

In all these cases the deposit was made subject to an agreement by 
the bank that the money would be used in some particular manner or 
to pay some specified third person. Where, however, the deposit is 
for the credit of the depositor or some other person, as in the case of a 
certificate of deposit, there is no intent to make a payment of some 
specific claim of a third person, as in the cases cited. There was here 
no agreement by the bank to pay the specific claim of Mrs. White. Its 
agreement was to pay the certificate of deposit according to its terms, 
and it implied no obligation to hold as a trust fund the amount called 
for in the certificate. The distinction is aptly stated by the United 
States Supreme Court in Libby v. Hopkins, 104 U. S. 303, 26 L. Ed. 
769: ‘‘When A. sends money to B., with directions to apply it toa 
debt due from him‘to B., it cannot be construed as a deposit, though 
B. be a banker. The reason is plain; the consent of A. that it was to 
be considered as a deposit and not a payment is necessary and is want- 
ing.’’ If Mrs. White may be treated as the owner of the money orig- 
inally deposited, which was the fact, there was no change in the de- 
posit save astoitsform. The relation of the bank did not change but 
it remained her debtor. Had Mr. Aitken purchased a draft and 
remitted it, his check being charged to his account, no trust fund 
would have resulted. People v. The Merch. & Mech. Bank, 78 N. Y. 
269, 34 Am. Rep. 532. 

Respondent contends, with much earnestness, that, as there was 
no increase of assets of the bank, a preferred claim could not possibly 
arise. Attention is called to the fact that the deposit of appellant’s 
money was made more than two weeks before the bank closed its doors, 
admittedly a general deposit, title to which money passed to the bank. 
On the day the bank closed, and when the form of appellant’s claim 
was changed to that of a certificate of deposit for a portion of her ac- 
count, no money whatsoever was deposited. Obviously, it is con- 
tended, no new assets to the bank were added, and no additional 
$847.50 was received by the bank, and hence no fund of that amount 
was ever added to the assets of the bank or ever reached the hands of 
the receiver. That the claimant of a trust fund must trace and identify 
his property in order to establish a preference is stated as a proposi- 
tion established and fully demonstrated in Cavin v. Gleason, 105 N. Y. 
256, 11 N. E. 504. Other cases are cited to the proposition. See, also, 
note in 86 Am. St. Rep., supra. 

Appellant relies on two cases which she claims controvert the prop- 
osition just stated and also sustain her right to recover in this action. 
One of these is People v. City Bank, 96 N. Y. 32, and the other is 
Stoller v. Coates, 88 Mo. 516. In the New York case, the firm of 
Hartwell, Hough & Ford had a deposit in the City Bank of Rochester. 











LEGAL DECISIONS 227 


It gave the bank certain checks drawn against its account in that bank, 
to be applied in payment of certain notes discounted by the bank. The 
opinion states that: ‘‘ The checks of the petitioner were money assets 
in the hands of the bank and were so treated by all of the parties. 
They were delivered to it with specific directions to apply the proceeds 
on payment of the notes. Those directions were assented to by the 
bank officer and the checks collected from thatfund. From that mo- 
ment the bank was bound to hold the money for and apply it to that 
purpose, and no other, or failing to do so, return it to the petitioner. 
As to it the bank was bailee, or trustee, but never owner ’’—and it was 
held that the notes should be paid out of the assets in the hands of the 
receiver. Here was a clear agreement by the bank to apply the pro- 
ceeds of the checks toa specific purpose. In the present case we find 
no such agreement. 

It was perhaps not necessary for the Aitkens to enact the idle and 
useless ceremony of receiving the money on their check and immedi- 
ately passing it back to the bank in order to have impressed the fund 
with a trust and to have made the bank the agent of Mrs. White for 
the transmission of the money. British, etc., Co. v. Massey, 63 Iowa, 
468, 471, 19 N. W. 319. But they should at least have clearly placed 
the responsibility upon the bank of remitting the money, as was done 
in the Missouri case, in order to constitute it a specific fund in its 
hands. 

The judgment and order are affirmed. 


STOPPING PAYMENT OF CHECK. 


Kellogg v. Citizens’ Bank, Springfield, Mo., Court of Appeals, January 7, 1914. 162 S. W. Rep. 643. 





Payment of a check may be stopped at any time before the bank on which it is 

drawn has paid or accepted it. 

Action by M. Kellogg against the Citizens’ Bank of Ava. There 
was a judgment for plaintiff, and defendant brings error. Affirmed. 

FARRINGTON, J. This cause is here on awrit oferror. The action 
was instituted in the circuit court of Douglas county for the purpose 
of recovering the sum of $180. Kellogg, the plaintiff, in the trial court, 
prevailed. 

The facts are substantially as follows: Kellogg a short time be- 
fore the cause of action accrued, moved to Douglas county and was 
residing with his brother on a farm a few miles from the town of Ava. 
On Sunday night, April 26, 1912, plaintiff and John Wash Singleton 
and Willis Holt and Nath Wright met in the storeroom of the J. W. 
Singleton Grocery Company, in Ava, and engaged in a game of poker. 

NOTE—For other similar decisions see Banking Law Journal Digest § — lf 
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During the game it became necessary for plaintiff to have more funds, 
and to meet this necessity plaintiff executed four checks payable to the 
J. W. Singleton Grocery Company, three for $50 each and one for $30; 
all being drawn on the defendant bank. The game continued until 
after midnight, and when it was over plaintiff had nothing to show for 
his $180 but experience and remorse. It appears that he went to his 
brother’s home, but soon hastened back to Ava and at about dawn 
called at the residence of A. P. Miller, the cashier of the defendant 
bank, the bank on which the four checks had been drawn, and inform- 
ed Miller according to plaintiff's testimony, that he had been intoxicated 
the night before and was robbed of the amount of money represented 
by the checks, and the uncontroverted evidence is that he then and 
there notified Miller not to pay the checks. Miller at the time told him 
he was probably a little late for the reason that he already had the 
checks, showing them. It appears that, when the game closed, John 
Wash Singleton took the checks out of the cash drawer of the J. W. 
Singleton Grocery Company and handed them to Willis Holt, and the 
latter representing Singleton or the grocery company, as the case might 
be, took them to Miller’s residence, aroused him, and told him that 
he wanted credit for the $180, delivering over the checks. This had 
occurred at about 10’clock in the morning, at which time Miller had 
informed Holt that plaintiff had enough money in the bank to meet the 
checks and that he would give Holt credit for them when the bank 
opened. Holt told Miller that the reason he presented the checks at 
such an hour was because he expected to go home and would not be 
in town to cash them when the bank opened. The evidence shows that, 
after plaintiff made his visit to Miller and notified him not to pay the 
checks, he called on an attorney of Ava, who went to the bank before it 
opened for business and notified I. T. Curry, an assistant in the bank, 
not to pay these checks. ‘At about 9 o’clock, Miller, the cashier came 
to the bank. He testified that he immediately made out a deposit slip 
to Holt for the amount of these checks and charged it against the ac- 
count of the plaintiff, but that he did not pay Holt the amount for the 
reason that he did not know but that he might also be compelled to 
pay the same to plaintiff. On May Ist thereafter the plaintiff drew a 
check for his supposed balance of $180 on the defendant bank in favor 
of the Bank of Ava, which was not honored when presented for pay- 
ment. Defendant bank refused to pay the $180 to Holt or to plaintiff 
and holds the fund subject to such disposition as shall be made of it 
in this action. 

The case made by the plaintiff is that he gave certain checks pay- 
able to the J. W. Singleton Grocery Company during the night of 
April 26, 1912; that before said checks were paid, and before any cer- 
tification of acceptance, he notified the cashier of defendant bank, on 
which they were drawn as well as an assistant in said bank, that he 
countermanded them, and that, having done this, the fund deposited 
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theretofore by him with the defendant was still subject to his check, 
and that having demanded that the amount so deposited be turned over 
to him, which was refused, he is entitled to maintain this action. The 
defendant bank contends that, since its cashier received the checks in 
his possession from Holt, the holder of the checks, soon after midnight, 
this effectually transferred the fund in the bank to Holt and made the 
bank liable to Holt for the amount. In this defendant misconceives 
the law. 

Much is said in the briefs concerning the validity or invalidity of 
the checks because of the use to which the money was put that was ad- 
vanced as the consideration for them. This has nothing to do with the 
question before us, and it is unnecessary for us to decide whether the 
money or the checks were played off at the game and whether the 
checks were tainted with illegality. 

One thing is very apparent in this record, which is that both the 
giver and receiver of the checks acted with unusual diligence in attempt- 
ing to protect such rights as might have accrued. The holder of the 
checks, ‘‘swifterthan arrow from the Tartar’s bow,’’ caused the checks 
to be presented to the awakened cashier, and ‘‘Aurora had but newly 
chased the night and purpled o’ver the sky with blushing light,’’ when 
plaintiff disturbed the accommodating cashier and notified him not to 
honor the checks. 

It has long been the settled law of this state that the giving of a 
check is not an assignment of the fund to the payee and that the 
drawer may countermand its payment at any time before payment is 
actually made or written acceptance given by the drawee. A check in 
the hands of a payee is nothing more than an order given by the party 
having a right to make disposition of a fundin the hands of his debtor, 
and if, before such order is acted upon either by payment or by written 
acceptance, a subsequent order is given to dishonor the original order, 
the subsequent order controls. It is admitted in this case that, so far 
as the cashier doing anything effectual is concerned, no steps were 
taken until after the bank opened for business on Monday morning, at 
which time the cashier merely charged the amount to plaintiff’s ac- 
count and gave the credit to Holt’s account. Several hours before, the 
bank, through its authorized agents, received notice to dishonor the 
checks, and this is not denied. 

The law governing the question before us is well declared in the 
case of Albers v. Commercial Bank, 85 Mo. 173, 55 Am. Rep. 355, 
where it is held that the drawer of a check on a bank can countermand 
its payment before the payment is made; he being liable for the con- 
sequences of his act in doing so. See, also, Dickinson v. Coates, 79 
Mo. 250, 49 Am. Rep. 228; Coates v. Doran, 83 Mo. 337; Bank of 
Springfield v. First National Bank 30 Mo. App. 271, 277. 

The defendant bank makes the point that, because its cashier re- 
tained the checks and thus deprived Holt of the possession of the same, 
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it became liable to him. The cashier retained the checks from about 
1 o’clock in the morning until about 9 o’clock the same morning, at 
which time he did everything he could do to transfer the title to this 
fund to Holt. There is no showing that if Holt had had possession of 
the checks during that time, or at any time afterward, he would have 
been in any better position, so faras collecting the money is concerned. 
And even though the act of the cashier should bind the bank to Holt, 
that would be no defense to plaintiff’s cause of action, because, as has 
been shown, before the checks were actually paid or accepted in writ- 
ing (section 10102, R. S. 1909), plaintiff had the right to countermand 
their payment, and any act of the bank, working. a detriment to. Holt 
or misleading him to his damage, would not be an act that would make 
the plaintiff’s account liable for such act. 

The judgment of the circuit court is in full accord with the law and 
is therefore affirmed. aides 


BANK’S RIGHT. OF SET-OFF. 


Farmers & Merchants’ State Bank v. Park, United States Circuit Court of Appeals, December 3, 1913; re- 
hearing denied January 27, 1914. 209 Fed. Rep. 613. 


A bank cannot set off a special deposit,made just prior to the depositor’s bank- 
ruptcy, against a previous indebtedness of the bankrupt. 


Appeal from the District Court of the United States for the Western 
District of Texas. 

Suit in equity by M. C. H. Park, trustee in bankruptcy of the Slay- 
den-Kirksey Woolen Mill, against the Farmers & Merchants’ Bank of 
Waco, Tex. Decree for complainant, and defendant appeals. Af- 
firmed. 

PER CurRIAM. Under the evidence in the case the deposit made by 
the Slayden-Kirksey Woolen Mill with the appellant bank shortly prior 
to the bankruptcy was a special deposit agreed not to be subject to gen- 
eral set-off. To allowa set-off of the same against the indebtedness 
previously due the bank would be to give the bank an advantage not 
enjoyed by other creditors. 

Affirmed. 























THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


3.97. Effect of Crediting to One Depositor Check Drawn by Another. 
When a depositer offers to his bank, for deposit to his credit, a 
check drawn on the same bank, and the bank receives the check 
and gives the depositor credit therefor, such credit is generally held 
to be irrevocable, and the bank will not be permitted to revoke the 
credit and charge the amount of the check back against the de- 
positor, upon discovering that it is drawn against insufficient funds. 
This rule does not apply in favor of one who is not a holder in 
good faith. In California it has been held that, under such circum- 
stances, where nothing further is said or done, there is no presump- 
tion that the check is received as cash, or otherwise than for col- 
lection, and that the bank has until the close of banking hours on 
the day of deposit, within which to ascertain whether the account 
of the drawer is sufficient to pay the check. A bank, receiving for 
deposit a check drawn on itself, may agree that payment shall be 
deferred until the sufficiency of the deposit may be determined. 


3 98. Right of Bank to Recover Money Paid on Overdraft. 

When a bank pays a check to a holder thereof in good faith, in the 
mistaken belief that the check is drawn against sufficient funds, it 
will not be permitted to recover the money back. This constitutes 
an exception to the rule that money paid under a mistake of fact 
may be recovered back. In such a case no recovery is allowed 
even though the bank paid the check after banking hours as an 
accommodation to the payee. Nor can there be any recovery in a 
case where a bank paid acheck after the drawer had directed that 
payment be stopped, nor where the bank paid in ignorance of the 
fact that the drawer was insolvent, thus losing the right to apply 
the deposit to a debt owing from the depositor to the bank. In 
New York and Massachusetts there are decisions which permit a 
bank to recover the money it has paid on an overdraft, where the 
person to whom the payment was made would not be placed in a 
worse position by allowing such recovery than he would have 
occupied had payment of the check been refused upon present- 
ment. 


$ 97. Effect of Crediting to One Depositor Check Drawn by 
Another.—It seems to be the practice in many banks, when one of their 
depositors offers for credit to his account a check drawn by another de- 
a. positor of the same bank, to credit the same in the pass book of the 
depositing customer and postpone until some more convenient time the 

matter of ascertaining whether the check deposited is drawn against 

sufficient funds. In such a case the bank is liable to act upon the 

* theory that it is understood that the credit thus given is conditional 
upon the result of subsequent investigation as to the sufficiency of the 
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deposit against which the check is drawn. In many instances a bank 
may return to the depositor such a check, with a statement that it was 
drawn against insufficient funds, and the depositor may allow such 
action by the bank without question. But, cases have arisen wherein 
the depositor has refused to allow the bank to return a check of this 
kind and has insisted that the credit given to him was final and not 
subject to revocation. In such cases the courts have held; almost 
without exception, that the credit given by the bank is irrevocable 
and that it is liable to the depositor for the amount of the check. 

The bank is bound to know the state of the account of the drawer 
of the check. When the check is presented the bank is under no obli- 
gation to pay it unless itis good. It has in its possession the means 
of finding out how much money the drawer has on deposit. If it pays 
the check, or credits it to the account of one who holds it in good faith, 
the holder is entitled to assume that the bank has satisfied itself that 
the money for that purpose is in the bank, or that the bank has taken 
such action irrespective of the status of the account against which the 
check is drawn. 

One of the leading cases on this question is Oddie v. National City 
Bank, 45 N. Y. 735, decided in 1871. The plaintiff was one of the de- 
positors of the defendant bank. It appeared that, for the purpose of 
accommodating the plaintiff, his pass book with a list of the items of 
the first deposit of the day, was received at the bank shortly after the 
opening of banking hours, and he was allowed to send in other de- 
posits at pleasure during the day, which were listed as received on the 
plaintiff’s deposit ticket. After banking hours the plaintiff usually 
delivered to the bank another deposit ticket or list of all deposits made 
during the day, when the aggregate was entered in one sum in his 
deposit book. On May 15, 1869, the plaintiff delivered to the receiv- 
ing teller of the defendant for deposit a check drawn upon the defend- 
ant by another depositor, for $18,237.50. The amount of this check 
was entered upon the plaintiff’s deposit ticket, but no entry of it was 
made in any of the account books of the bank, or in the plaintiff’s pass 
book. The receiving teller knew at the time that the account of the 
drawer of the check was largely overdrawn. No objection was made, 
however, until later in the day when the check was returned to the 
plaintiff. And it appeared that, before the return of this check, the 
defendant bank had certified other checks of the same drawer, knowing 
that his account had been overdrawn. It was held that the defendant 
could not revoke the credit it had given to the plaintiff and that it was 
liable to the plaintiff for the amount of the check. 

The following statement by the court has been quoted with approval 
in many subsequent decisions: “The legal effect of the transaction 
was precisely the same as though the money had been first paid to the 
plaintiffs, and then deposited. When a check is presented toa bank 
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for deposit, drawn directly upon itself, it is the same as though pay- 
ment in any other form was demanded. It is the right of the bank to 
reject it, or to refuse to pay it, or to receive it conditionally, as in 
Pratt v. Foote, 9 N. Y. 463, but if it accepts such a check and pays it, 
either by delivering the currency, or giving the party credit for it, the 
transaction is closed between the bank and such party, provided the 
paper is genuine. In the case of a deposit the bank becomes at once 
the debtor of the depositor, and the title of the deposit passes to the 
bank. The bank has always the means of knowing the state of the 
account of the drawer, and if it elects to pay the paper, it volun- 
tarily takes upon itself the risk of securing it out of the drawer’s 
account, or otherwise. If there has ever been any doubt upon this 
point, there should be none hereafter. A different principle would be 
applied to checks drawn upon other banks, or paper left for collection. 
In such cases the presumption of agency might arise.”’ 

The Supreme Court of the United States, in the case of First Nat. 
Bank v. Burkhardt, 100 U. S. 686, 25 L. Ed, 766, expressed the rule 
in the following language: “‘When a check on itself is offered toa bank 
as a deposit, the bank has the option to accept or reject it, or to receive 
it upon such conditions as may be agreed upon. If it be rejected there 
is no room for any doubt or question between the parties. If on the 
other hand, the check is offered as a deposit and received as a deposit, 
there being no fraud and the check genuine, the parties are no less 
bound and concluded tAan in the former case. Neither can disavow 
or repudiate what has been done.’’ 

In City National Bank v. Burns, 68 Ala. 267, the following facts 
were presented: A check for $1031, drawn on the bank, was presented 
by another customer with his pass book at 9 A. mM. The cashier en- 
tered the check in the pass book as a deposit, placed it on the file of 
checks to be charged on the books of the bank to drawers and subse- 
quently, on the books, the customer was credited and the drawers 
charged with it. It was not the bank’s course of business to receive 
for collection checks drawn upon it, nor were checks received for col- 
lection placed on the file upon which this check was placed. In the 
afternoon of the same day the drawers failed and, upon examining their 
account, it was found that the check was an overdraft. The bank en- 
deavored immediately to give the customer notice, and made an offer 
to return the check on the next day, but the customer declined to re- 
ceive it, and claimed that it had been paid. It was held that the facts 
clearly established an irrevocable payment of the check. 

The court said: “‘When the holder presented the check with his 
pass book that the check might be entered as a deposit to his credit, it 
was a request for the payment of the check and * * there can be no 
distinction between a request for payment in money and a request for 
payment by atransfer to the credit of the holder.’’ 
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The rule does not apply in favor of a holder who does not act in good 
faith. In Peterson v.Union Nat.Bank,52 Pa.206, it appeared the holder 
of a check deposited it in the bank on which it was drawn, knowing 
that the drawer had no funds there to meet it, and the check was 
credited to the depositor’s account and charged against the drawer. It 
was held that this did not constitute a payment of the check and that 
the depositor could not recover the amount from the bank. In the 
opinion it was said: ‘‘The drawing of a check upon a bank in which 
the drawer has no funds, and uttering it is afraud. It amounts to 
a false affirmation that the money is there to ‘meet it. * * It is not 
easy to see how it is less dishonest in the holder of a check drawn by 
another to present it for payment, when he knows that the drawer has 
no funds to meet it. His knowledge makes him a party to the fraud 
of the drawer, and he becomes a willing assistant therein.’’ 

A different rule has been laid down by two California decisions. In 
the first, National Gold Bank v. McDonald, 51 Cal, 64, McDonald, who 
was one of the bank’s depositors, sold certain mining stocks to one 
Barton and received Barton’s check on the same bank for $785. At 
2 P. M. he presented the check with his pass book to the receiving 
teller, who credited the amount of the check in the pass book, but made 
no entry on the books of the bank. About an hour later the bank re- 
turned the check to McDonald and notified him that Barton had no 
funds in the bank and that the check was no good. In the litigation 
which ensued it was held that the transaction did not of itself import 
that the check had been received as cash and that the bank could re- 
voke the credit given upon discovering that the check was an over- 
draft. In the opinion it was said: ‘‘The rule we intend to lay down is 
that, when a check on the same bank is presented by a depositor with 
his pass book to the receiving teller, who merely receives the check 
and notes it on the pass book, nothing more being said or done, this 
does not of itself raise a presumption that the check was received as 
cash or otherwise than for collection.’’ 

In the later California case of Ocean Park Bank v. Rogers, 6 Cal. 
App. 678, 92 Pac. Rep. 879, it appeared that the check deposited was 
credited in the pass book, marked paid and impaled on a file of paid 
checks, and the amount was credited to the depositor on the books of 
the bank. Notwithstanding this it was heldthat the bank could charge 
the check back at any time before the close of banking hours, upon 
discovering the check to be an overdraft. In this case the court said: 
‘“When a check on the same bank is presented to the receiving teller 
for deposit by a depositor, with his pass book, together with a deposit 
slip, upon which the amount of the check, together with other deposits, 
is entered, and said teller receives the same and enters the amount 
thereof in the pass book to the credit of the depositor, stamps the check 
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done, this does not of itself raise the presumption that such check was 
received as cash or otherwise than for collection, and the bank has 
until the close of banking hours on the day of deposit to ascertain 
whether the account of the drawer will permit of a transfer of the 
amount of the check to the depositor’s account.’’ 

Of course, a bank, receiving for deposit a check drawn upon itself, 
may always expressly agree that payment shall be deferred for a reason- 
able time, until the bank can ascertain whether the check is good; or, 
if there is a custom to that effect, among banks, the custom is binding 
upon the depositor, provided he knew of the custom. Pollack v. Na- 
tional Bank of Commerce, Mo., 151 S. W.Rep. 774, 30 B. L. J. 113. 


$98. Right of Bank to Recover Money Paid on Overdraft.—When a 
bank pays a check drawn upon it, in the mistaken belief that the drawer 
has on deposit a sufficient amount of money to pay the check, it is gen- 
erally held that the bank cannot recover the payment from the person 
to whom it was made, if it was received in good faith by such person. 
The bank is presumed to know the status of its depositor’s account. It 
has in its possession the means of ascertaining whether or not a check 
presented for payment is drawn against sufficient funds. It is under 
no obligation to pay a check unless it is in fact drawn against sufficient 
funds. If the bank chooses to pay the check without investigating the 
status of the drawer’s account, or if its investigation is made with such 
inattention that the bank is erroneously led to believe that the check is 
good, and the check is then paid, the bank cannot repudiate the pay- 
ment. Payment under these circumstances is not considered to be a 
payment under a mistake of fact, which the courts will permit to be re- 
covered back. It is a payment resulting from the bank’s carelessness 
and neglect of its own interests. 

The money paid on an overdraft check cannot be recovered back by 
the bank even though the payment was made after the close of banking 
hours as an accommodation to the payee. Spokane & Eastern Trust 
Co. v. Huff, Wash., 115 Pac. Rep. 80. In this case the facts showed 
that, on the morning of October 6, 1909, E. J. Schloss and L. J. Schloss 
each had an account with the plaintiff bank. During the banking hours 
of that day the Schlosses severally drew out their respective deposits. 
About an hour after the bank closed for the day the defendant ap- 
peared with two checks, drawn by E. J. and L. J. Schloss respectively, 
and presented them to the assistant secretary of the plaintiff bank for 
payment. The assistant secretary thereupon causedinquiry to be made 
of the bookkeeper and the paying teller of the bank, to ascertain whether 
the drawers of the checks had funds on deposit sufficient to pay them, 
and upon being informed that they had, paid the checks to the defend- 
ant. The overdraft was discovered later when the books of the bank 
were balanced for the day. The following day the checks were tender- 
ed to the defendant and a demand was made upon him for the return of 
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the money he had received from the bank. He refused to refund the 
amount and this action was instituted by the bank. The court held 
that the bank was not entitled to recover. In the opinion it was said: 
“Tt is a general rule, sustained by almost universal authority, that a 
payment, in the ordinary course of business, of a check by a bank 
upon which it is drawn, under the mistaken belief that the drawer has 
funds in the bank subject to check, is not such a payment under 
mistake of fact as will permit the bank to recover the money so paid.”’ 
In Nat. Bank of New Jersey v. Berrall, 70 N. J. L. 757, 58 Atl. Rep. 
189, the action was brought by a bank to recover the money it had paid 
on a check after payment had been stopped by the drawer, in forgetful- 
ness of ignorance of the drawer’s instructions. The check in question 
was drawn on the plaintiff bank, which was located in New Brunswick, 
N. J. It was indorsed by the payee and deposited in his bank in Wash- 
ington, D.C. The Washington bank forwarded the check to the New 
Brunswick bank and it was paid, although the drawer had directed that 
payment be stopped, the drawee bank having either forgotten or ignored 
the drawer’s instructions. -This action was brought by the drawee bank 
against the payee of the check. It was held that the drawee could not 
recover,one reason being that there was no privity between drawee and 
the payee. The right to recover money paid under a mistake exists 
only as against the person to whom the payment was made. In this 
case the payment was not made to the payee, but to the Washington 
bank, to which the payee had indorsed the check, and which was the 
owner of it at the time of its payment. But, even apart from the ques- 
tion of privity, it was held that the drawee could not recover, for the 
following reasons: ‘‘ As between the holder of a check and the bank 
on which it is drawn, the latter is bound to know the state of the de- 
positor’s account. Before paying the check it must take into considera- 
tion whether it was drawn against funds, and whether the order for 
payment, evidenced by the check, has subsequently been revoked. 
Therefore, where a bank receives in the ordinary course of business a 
check, drawn upon it and presented by a bona fide holder who is with- 
out notice of any infirmity therein, and the bank pays the amount of the 
check to such holder, it finally exercises its option to pay or not to pay, 
and the transaction is closed as between the parties to the payment.’’ 
(To be Continued.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LOSS OF CHECK SENT FOR COLLECTION. 


Editor Banking Law Journal. Kapok, S. D., February 10, 1914. 

DEAR SiR :—Will you kindly advise in the next issue of your JOURNAL, or 
otherwise, the responsibility for the loss of a check in the following example ? 

We cash a check for a traveler, drawn on a bank in a neighboring town. We 
remit the check to our correspondent in the usual manner through the mail and 
they forward to their correspondent through the mail in the usual manner, for 
credit. 

Before reaching its destination the check becomes lost in handling or in the 
mail. Our correspondent requests a duplicate check, which we are unable to pro- 
cure. They then charge our account with the amount of the check. Are we 
bound to procure a duplicate check, and if unable to do so, stand the loss. Should 
not the bank losing the check stand the loss, or take action for recovery against 
the drawer of the check. 

As one of your subscribers I will greatly appreciate your opinion. 

Very truly yours, CASHIER. 


Answer:—Under the circumstances set forth above it would seem 
that the bank cannot be compalled to procure a duplicate of the lost 
check, and is entitled to recover from its correspondent bank, unless 
that bank can show that the loss was not due to negligence on its part. 

In the case of First National Bank v. First National Bank, 116 Ala. 
520, 22 So. Rep. 976, the plaintiff bank sent to the defendant bank trans- 
fers of land certificates, for the purpose of collecting the amount for 
which they had been given as security. The papers were lost by the 
defendant. It was held that the defendant was liable for the ex- 
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pense incurred by the plaintiff in prosecuting suits to establish the 
transfers. 

In the opinion it was said: ‘‘ The loss of paper by a bank, to which 
it had been sent for collection, carries with it the presumption of negli- 
gence and want of care, and the burden of proof to rebut the presump- 
tion is on the bank. Anditisa general rule that in an action against a 
bailee for the failure to redeliver the property bailed, if the proof shows 
such failure, prima facie negligence will be imputed to the bailee; and 
if the testimony of the plaintiff shows only that the property was lost, 
the burden of showing the circumstances of the loss is devolved on the 
defendant, and unless the evidence shows due care by him according 
to the nature of the bailment and the property bailed, he will be held 
responsible for the breach of his contract to redeliver the property.’’ 

In American Express Company v. Parsons, 44 Ill. 312, it appeared 
that one Parsons delivered to the American Express Company a note 
for collection. The note was afterwards lost, but the circumstances at- 
tending the loss were not brought out inthe evidence. In holding that 
Parsons could recover from the express company, the court said: ‘‘In 
this case the note was received by an agent to collect for a compensa- 
tion, and through their carelessness the note was lost, and they are 
prima facie liable for the face of the note. By its loss the holder is de- 
prived of the evidence of his debt, and he should not be required to be 
at the trouble and expense of supplying it; that should fall on the party 
whose wrong has produced the injury.’’ 

In this case it wasalsosaid: ‘* Whena party is entrusted with pro- 
perty, and is unable to account for it except by proving that it has been 
lost, and can show no circumstances attending its loss,—if not a legal 
presumption of carelessness, it is of that strong character that the court 
would not be inclined to reverse a judgment for giving such an instruc- 
tion (that the loss of a note without explanation raises a presumption 
of carelessness) even if it were not a legal conclusion.’’ 

A similar conclusion was reached by the United States Supreme 
Court in the case of Chicopee Bank v. Seventh National Bank, 8 Wall 
(U. S.) 641, 19 L. Ed. 422, an action to recover the amount of a bill 
of exchange for $10,000, sent by mail by the plaintiff bank to the de- 
fendant bank for collection and lost by the defendant. It was held 
that the plaintiff could recover, the court saying: ‘‘The loss of the bill 
by the bank carried with it the presumption of negligence and want of 
care; and, if it was capable of explanation, so as to rebut this pre- 
sumption, the facts and circumstances were peculiarly in the posses- 
sion of its officers, and the defendant was bound to furnish it. Where 
a peculiar obligation is cast upon a person to take care of the goods 
entrusted to his charge, if they are lost or damaged while in his cus- 
tody, the presumption is that the loss or damage was occasioned by his 
negligence, or want of care by himself or his servants.’’ 
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DUTIES OF BANK IN COLLECTION OF PAPER. 


Editor Banking Law Journal. BRIDGEPORT, Conn., February 26, 1914. 

DEAR SrR:—On account of the failure of several banks in different parts of 
the country, the question has arisen at various times as to the position the courts 
take in regard to the responsibility of collecting banks in cases similar to the 
following: 

One of our depositors doing a country-wide business deposits with us a long 
list of checks among which is one from some little town in Tennessee. We send this 
item to our correspondent in Philadelphia with 40 other checks; the Tennessee 
check is forwarded to their correspondent in the same town of the drawee bank. 
The check is paid when presented and the Philadelphia bank is given credit for the 
amount. At the date on which settlement is made, the collecting bank sends the 
Philadelphia bank their draft on N. Y. in payment of the item referred to, 
together with several others which have accumulated since the last balancing. 

The payment of draft for balance is refused by the N. Y. bank as the drawer 
has failed since issuing it. Our understanding of the situation is that if the 
Philadelphia bank, in arranging for a collection of its items, chooses to accept 
drafts in settlement of the balances of its correspondents, it is for them to assume 
the responsibility of any loss rather than to throw it back on the depositor, who . 
may put up a claim that the check was paid and his customer has it in his posses- 
sion properly endorsed and canceled. 

Your reply stating the position taken by the courts in such cases will be 
greatly appreciated. Yours truly, ASSISTANT CASHIER. 

Answer:—It is a general rule that a bank, to which a check or 
other commercial instrument is sent for collection, has no implied 
authority to receive payment of the instrument in anything except 
money. If the collecting bank does receive something other than 
money in payment of the obligation, such as the check or draft of the 
debtor, it is generally held that the collecting bank assumes the 
responsibility of the collection of such check or draft. 

In the case presented by the above inquiry the collection was com- 
pleted by the correspondent of the Philadelphia bank in Tennessee. 
The question is whether the Philadelphia bank in receiving from its 
correspondent a draft in payment of the collected item, rendered itself 
liable for the amount of the item to the owner thereof. The ques- 
tion is somewhat different from the question raised where the collect- 
ing bank takes a check or draft from the debtor in payment of the item 
itself. In the case presented, the Tennessee bank had no right to 
receive the paper for collection when it was insolvent, if it was in fact 
insolvent at the time the paper was received. And, upon collecting 
the paper, the proceeds were held by it as trustee for the owner. 
Likewise, if the bank became insolvent after receiving the paper, it 
would hold the proceeds as trustee for the owner and the owner would 
be entitled to recover the entire amount from the receiver, before any 
sum could be paid to the general creditors. For this reason it has 
been held that the bank handling the collection is not liable to the 
owner of the paper, in such a case, where the remitting bank fails 
before the draft remitted is collected. Holder v. Western German 
Bank, 136 Fed. Rep. 90. In this case the plaintiff deposited a check 








240 THE BANKING LAW JOURNAL 


with the defendant bank for collection as plaintiff’s agent. The 
defendant forwarded the check to the F bank for collection, with the 
instruction: “‘Remit New York Exchange.’’ The F bank remitted 
the proceeds of the collection by its own draft on a New York bank, 
which was not honored because of the failure of the F bank. It was 
held that the F bank held the proceeds of the collection as trustee and 
that, therefore, the defendant was not liable. 

As stated above, it has been frequently held that a bank to which 
payment is sent for collection, in the absence of any agreement, has 
no authority to receive from the debtor anything except money in 
payment of the paper. 

The facts in Fifth National Bank v. Ashworth, 123 Pa. 212, 16 Atl. 
Rep. 596, were these: On May 20, 1884, Ashworth, the plaintiff 
received a check for $2,622.25, drawn on the Penn Bank of Pittsburgh. 
He deposited it the same day in the Fifth National Bank of Pittsburgh, 
the defendant in this action. The check was presented through the 
clearing house the following day, but the Penn Bank closed its doors 
before noon of that day and this check, with others presented at the 
same time, was sent back to the defendant. Later the Penn Bank 
temporarily resumed business and on the 24th the defendant bank 
presented the check again, this time receiving a cashier’s check for 
the amount. But the Penn Bank closed its doors for good before the 
cashier’s check could be presented and it was not collected. It was 
held that the defendant bank was liable to its depositor. 

‘“ When the payment of the check in guestion,’’ said the court, 
*“ had been refused by the Penn Bank, and it had been duly protested, 
the Fifth National Bank of Pittsburgh, in this case the collecting bank 
and the defendant below, could have relieved itself from liability by 
returning the dishonored check to the plaintiff below, who had 
deposited it; or, it might, perhaps, have called upon the latter for 
instructions as to any further proceedings, and had it received and 
followed such instructions I am unable to see how any liability could 
have attached toit. Neither of these modes was pursued. The de- 
fendant retained the check and made a further attempt to collect it.”’ 

In Merchants’ National Bank v. Goodman, 109 Pa. 422, 2 Atl. 
Rep. 687, it was held that a bank, in which a check is deposited 
for collection, is not warranted in sending the check direct to the bank 
on which it is drawn, nor in accepting the drawer’s check on another 
bank in payment. 

In National Bank of Commerce v. American Exchange Bank, 151 
Mo. 320, 52 S. W. Rep. 625, it was held that a bank, to which another 
bank has sent a draft for collection, has no implied authority to receive 
anything but money in payment of the draft, and if it accepts a check in 
payment, or accepts payment in some other form, it assumes the risk 
attached thereto, and is liable to the bank from which it received the 
draft if the collection is not eventually made. It was further held in 
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this case that it was no defense to the collecting bank that it was usual 
and customary to collect drafts in this manner. 

In Levi v. National Bank of Missouri, 5 Dill. 104, Fed. Cas. 8, 289, 
it appeared that the plaintiff forwarded to the defendant, the National 
Bank of Missouri, a draft for $10,000, drawn by August Tausig on the 
firm of Tausig Bros. & Co. The defendant presented the draft for 
payment and delivered it to the drawers upon receiving their check 
for the amount on the Franklin Savings Bank. The defendant then 
had the check certified and on the same day suspended business. The 
certified check was afterwards collected and the assets passed into the 
hands of the receiver of the defendant bank. Although this contro- 
versy did not involve a loss resulting from the failure of the bank on 
which the check was drawn, and raised merely the question as to the 
plaintiffs’ right to the fund in the hands of the receiver of the defend- 
ant bank, the court took occasion to remark the impropriety of a 
collecting bank receiving payment in anything but money. 

In the following language the court set forth the duties of a collect- 
ing bank under such circumstances: ‘‘ What, then, was the duty of 
the defendant bank, and the rights and obligations of the drawers, the 
Messrs. Tausig Brothers & Co.? It was the duty of the defendant bank, 
as the collecting agent of the plaintiffs, to present the draft for pay- 
ment; and as there is no proof of any special authority to the 
defendant, or agreement or usage varying the legal rights of the parties, 
the defendant bank could receive in absolute payment thereof nothing 
but money, ‘ that which the law declares to be a legal tender, or which, 
by common consent, is considered and treated as money.’ * * * 
When the check was received in exchange for the draft, the drawers 
of the check must be taken to have constituted the defendant bank 
their agents to collect the check, in order that its proceeds might be 
paid to the plaintiffs. Without special authority to the defendant 
bank to take a check in absolute payment, or without ratification of its 
act in receiving a check instead of money, this act of the defendant 
would not bind the plaintiffs ex proprio vigore. The latter could affirm 
or disaffirm it, as they might elect.’’ 

The following statement of the general rule is taken from Ward v. 
Smith, 7 Wall. (U. S.) 447: ‘‘ That the power of a collecting agent by 
the general law is limited to receiving for the debt of his principal, 
that which the law declares to bea legal tender, or which is by common 
consent considered and treated as money, and passes as such at par, 
is established by all the authorities. The only condition they impose 
upon the principal, if anything else is received by his agent, is, that 
he shall inform the debtor that he refuses to sanction the unauthorized 
transaction within a reasonable period after it is brought to his 
knowledge.’’ 

In some cases it has been held that, where there is a custom among 
banks allowing them to receive checks or drafts in payment of paper 
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sent to them for collection, such custom will protect the bank from the 
consequences of loss resulting therefrom. 

A typical situation is found in the case of Hilsinger v. Trickett, 86 
Ohio 286, 99 N. E. Rep. 305. The defendants, the Hilsingers, were 
engaged in the banking business in the village of Toronto, Ohio, under 
the name of Bank of Ohio. On September 20, 1906, the plaintiff, 
Trickett, sent by mail to the defendants a certificate of deposit for 
$1,400, on the Middleport Bank of Middleport, Ohio. The defendants 
sent this certificate to the First National Bank of Pittsburgh, Pa., which 
was the usual custom followed by the defendants in making such col- 
lections. The Pittsburgh bank mailed the certificate to the Middleport 
bank, along with other items, and received a draft on a Cincinnati 
bank in payment. The draft was never honored for the reason that 
the Middleport Bank failed before it was presented. 

It was held that the defendants were not liable to Trickett. “' The 
delivery of the certificate in the manner shown by the admitted facts 
was a delivery for collection ; of course, to result in liability on the 
part of the bank in case of collection, and imposing the duty of reason- 
able diligence in efforts tocollect. In short, the plaintiff, by the act 
of sending the certificate, made the bank his agent for the collection of 
the certificate. In doing so he must be held to have assented to the 
usual procedure of banks in making such collections, provided such 
procedure is reasonable ; and the burden of proving the usual methods 
unreasonable is upon the party complaining. It is the rule of reason, 
sustained by sufficient authority, that the party is charged with know]- 
edge of the general custom of banks in the matter of collection of 
commercial paper, and must be assumed in the absence of other 
instructions, to have intended that the bank will perform the duty 
imposed upon it in the usual and customary way. Indeed, this 
principle is so well recognized that the courts will take judicial notice 
that nearly all the banks of the country transact money affairs by 
exchange with other banks by the use of checks, drafts and certificates, 
and without the actual handling of bank notes or coin; and this is so 
well known that no business man should be allowed to profit by plead- 
ing ignorance of it. But, aside from the rule of judicial notice of the 
general customs and usages of banks, the record in this case shows 
that it was the general custom for banks in the vicinity’of Toronto to 
send commercial paper for collection to their correspondents at Pitts- 
burgh. * * * The plaintiff, having constituted the Toronto bank his 
agent for the collection of the certificate, imposed no other obligation 
on that bank than to select a proper agency to effect such a collection. 
It certainly cannot be assumed that the plaintiff expected, or had a 
right to expect that the Toronto bank would send a messenger to 
Middleport, a place 200 miles away, to demand payment of the certifi- 
cate over the counter of the Middleport bank.’’ 

Further on in the opinion it is said: ‘‘It is insisted that it was 
negligence for the Pittsburgh bank to receive in satisfaction of the 
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check (certificate of deposit) a draft on another bank in lieu of the 
money. There appear to be two answers to this. One that the 
record does not show that the Cincinnati draft was received in satis- 
faction of the certificate. On the contrary, the draft was received, as 
shown by the entire evidence, in accordance with the usual custom of 
banks, as conditional payment only, although the term ‘ payment’ is 
used by the witnesses, that is, in satisfaction, provided the draft 
should be paid. Such is the custom and such is the law. Checks do 
not operate as payment only by express agreement. In the absence 
of such agreement a worthless check does not pay a debt.’’ 

In Farmers’ Bank & Trust Co. v. Newland, 97 Ky. 464, 31 S. W. 
Rep. 38, it was held that a collecting bank was not negligent in receiv- 
ing a check in paymentof a certificate of deposit, which had been placed 
in its hands for collection. The appellee delivered to the appellant for 
collection a certificate of deposit issued by the Pineville Banking Co. 
Appellant sent the certificate directly to the Pineville bank and received 
in due course a check on the Louisville Banking Co. for the amount of 
the certificate. This check, however, was not paid because the Pine- 
ville bank failed before it was presented. We quote the following from 
the opinion: *‘When a customer deposits with a bank a note, bill of ex- 
change, certificate of deposit, check, etc., for collection at a point dis- 
tant from the location of the bank, * * * he does so with the implied 
understanding that the bank will follow the customary method in mak- 
ing such collection, which necessitates the selection of agents or cor- 
respondents at other points to carry out the undertaking, and the bank 
can only be held responsible for the exercise of due care and diligence 
in making such selection. * * * We must then determine whether the 
transmitting bank can receive a check of another bank in payment of a 
claim which it has assumed to collect at a point distant from the location 
of the bank. If this cannot be done, then the only course left for a 
bank to pursue is to send an agent to the point where the collection is 
to be made, or to have the bank or agent at that point send by express, 
or other means of transportation, the proceeds of the collection—the 
money. This is not regarded so safe by the most prudent business 
men as to transfer money through the medium of checks and drafts. It 
is a cumbersome and would be a most unsatisfactory way to transact 
business.”’ 

In connection with this case it must be remembered that at the time 
it was decided, under the law of Kentucky, a check operated as an as- 
signment. The check, which had been received in payment of the 
certificate was still good, since the drawee had remained solvent, and 
would support an action. The owner of the certificate, therefore, sus- 
tained no damages. This rule, under which a check operates as an 
assignment of the fund against which it is drawn, passed out of exist- 
ence, in the states in which it was followed, with the adoption of the 
Negotiable Instruments Law. 

In Jefferson County Savings Bank v. Commercial National Bank, 
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98 Tenn. 337, 39S. W. Rep. 338, it was held that it was a reasonable 
custom for local banks to accept, in payment of drafts sent to them for 
collection, certified checks or one of their own number in good stand- 
ing, to present these checks each day at 11 A. M. and to leave them for 
examination. The plaintiff bank in Birmingham, Ala., sent to the 
defendant bank in Nashville, Tenn., a note and draft for collection. In 
payment of these the defendant received certified checks drawn on the 
Nashville Savings Bank, an institution in good standing. ‘This was 
done in accordance with a well established usage 6r custom of the va- 
rious banks of Nashville. The checks were left with the drawee at 
11 A. M. on the next business day, also in accordance with the established 
custom of the Nashville banks, and at 2 p. m. the checks were returned 
unpaid because of the failure of the drawee bank. The plaintiff had no 
knowledge of the customs onthe part of Nashville banks. It was held, 
nevertheless, that the plaintiff was bound by them and that it could 
not recover from the defendant. As expressed in the opinion: ‘‘A 
principal who selects a bank as his collecting agent, thus availing him- 
self of the facilities which it holds out, in the absence of special direc- 
tions, is bound by any reasonable usage prevailing and established 
among the banks at the place where the collection is made, without 
regard to his knowledge or want of knowledge of its existence.’’ 


PROPERTY PLEDGED TO SECURE JOINT OBLIGATIONS 
CANNOT BE HELD FOR INDIVIDUAL OBLIGATIONS 
OF PLEDGORS. 


Editor Banking Law Journal. DELTA, CoLo., February 17, 1914. 

DEAR Sir:—I wish to obtain your opinion on the following matter : 

A, B and C, who were the heirs at law of D, desiring to renew a note executed 
by D, held by bank X, located in New York State, collaterally secured by ten 
shares of stock of a trust company in Michigan, gave their joint note to the bank 
for $4,000, and at the same time executed an agreement, of which the enclosed is 
a copy: mB. ¥. 

THIS AGREEMENT, made and dated this 20th day of May, one thousand nine 
hundred and ten, WITNESSETH, that A, B and C hereby agree with The Merchants 
& Farmers National Bank of , N. Y,, that all securities, bonds, stocks, notes, 
things in action or other property or evidences of property whatsoever, which have 
been, or may at. any time hereafter be, deposited or left by them or on their account with 
said bank, whether specifically pledged or not, may be held by said Bank, and shall be 
deemed to be and are hereby pledged as security for the payment of any and every 
indebtedness, liability or engagement on their part, held by said bank; and that.on 
the non-payment, when due and payable, of any sum or sums of money which have 
been or may hereafter be by said bank lent, paid, or advanced to or for the account 
or use of themselves or for which they are, or may become in any way liable or in- 
debted to said bank, the said bank, or its president or cashier, may immediately 
thereafter, or at any time thereafter, sell or cause to be sold, and assign and deliver 
the whole or any part of such securities, bonds, stocks, notes, things in action, 
property or evidences of property, at public auction or private sale, at the option of 
said bank, or its president or cashier, and without advertising or giving to them 
“ny notice or making any demand of payment, and apply the net proceeds of sale 
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to the payment of any sum or sums due and payable from them to said bank, and 
hold any surplus of such net proceeds, together with any and all remaining secur- 
ities, property or evidences of property, then held by said bank and not sold, as 
security for the payment of any and all other of their then existing and remaining 
liabilities and engagements to this bank. ipueions sues aeeeenaeee as 


The Merchants & Farmers National Bank, N. Y., 
by E., Cashier. 

The note is for $4,000 ; the value of the securities held by the bank is approxi- 
mately $6,000. A and C owe the bank individually $2,000 and $700 respectively. 
B has no individual obligation. The note is due and B desires to pay it, and for 
this purpose tenders the bank, X, the amount of the note together with accrued 
interest, and demands the note with the collateral, which arrangement is satisfac- 
tory to AandC. The bank refuses to accept the money and deliver the collateral, 
stating that it holds the equity in the collateral for the debts of A and C, and that 
it will sell the collateral and apply the proceeds, first to the payment of the princi- 
pal and interest of the joint note ; one-third of the remainder to A’s indebtedness, 
and one-third to C’s indebtedness, and turn over to B the remaining one-third. 

What I would like to know is whether the bank, under this agreement, which 
says that this stock shall be held for the joint obligations,*can hold the stock for 
the individual obligations of the makers of the joint note. Your answer will greatly 
oblige, Very truly yours, ° VICE-PRESIDENT. 

Answer:— The bank has no right to hold the stock as security for 
the individual obligation of A, B, or C.. The agreement, above set 
forth, under which the stock was pledged, plainly states that the stock 
shall be security ‘‘for the payment of any and every indebtedness, 
liability or engagement on /¢heir part.’’ And it is well settled that, 
when property is pledged as security for a specific debt, it cannot be 
appropriated by the pledgee to other debts. 

In San Antonio National Bank v. Blocker, 77 Tex. 73, it appeared 
that the two members of a firm had pledged certain property as security 
for claims held by the plaintiff bank “‘ against us.’’ It was held that 
this pledge secured partnership obligations only and that the bank had 
no lien on the property to secure a note signed by one of the partners 
as principal and by the other as surety. 

It was held that, where a husband and wife signed and delivered to 
a bank a note reciting that a certain instrument had been deposited 
with the bank “‘ as collateral security for the payment of this note, and 
also as collateral security for all other present and future demands of 
any and all kinds of the said bank against the undersigned, due or to 
become due, ‘‘the bank had no lien on the collateral to secure the in- 
dividual note of the husband. First National Bank v. Southworth, 
215 Ill. 640. 74 N. E. Rep. 771. These cases indicate that an agree- 
ment of pledge will not be extended beyond the plain meaning of its 
terms and that, where property is pledged to secure the joint obliga- 
tion of several parties, the pledgee will not be allowed to hold the 
pledged property as security for claims against any of the pledgors 
individually. 
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WILLIAM McCHESNEY MARTIN, A.B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER XII. 


The Paying Tellers Department (Continued). 
MONEY FOR PAY ROLLS. 


When money is wanted for a pay roll of any considerable size, the 
request for the kinds of money should be made out on forms provided 
by the bank, showing the amounts desired of the several denomina- 
tions. If possible, this should be sent to the teller some time before 
the money is to be called for. If there is not time to send it in, the in- 
formation should be telephoned the teller when the man with the 
check starts from his office. Unless notice of seme kind is given the 
teller, the man cashing a pay-roll check is sure to block the line at the 
wirdow and waste the time of other customers of the bank. 

There are times when the teller finds that he can only count his 
loose currency once before paying it out, if he expects to take care of 
the waiting line. Compared with the amount of money paid out, even 
with the single count, his mistakes are wonderfully few. If he can 
count the loose currency twice, especially the larger bills, the experi- 
enced paying teller hardly ever makes an error. 

However, mistakes. will occur and he has his 
*“ overs.’’ 


‘ 


‘shorts ’’ and 


‘* SHORTS.” 


If the teller’s cash is short, his experience tells him that if due to 
Over-payment at the window, it will doubtless remain short. Deposi- 
tors, as a rule are not near so certain to report such an occurrence as 
if they are not paid enough. It is not fair, however, to say that all 
depositors are careless about such matters. Every teller can remember 
some customer who has come in and refunded an overpayment. Also 
it would seem that there never was an employe of a bank that has not 
been told by some one in the city of some such experience as the follow- 
ing, which that person has just had. He generally commences: ‘‘ Well 
I taught that teller of yours a lesson today. He will not be so gruff 
the next time some one asks him a civil question. I told him he had 
made a mistake in paying my account, and he nearly snapped my head 
off. You know I just turned away and called back ‘I am glad you are 
infallible, I will not have to give you the hundred dollars (it is always 
a large amount) I thought you overpaid me.’ Say you should have 
seen him change his tune. He just begged forthe money. I let him 
beg, too; you see I thought he needed a lesson.’” There is always some 
one to tell this tale. It gives a chance blatantly to proclaim how 
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honest he is and to tell of a fault in another. Sight is lost of the fact 
that the majority of mistakes reported to the tellers are where they are 
said to have paid out too little money, and when the matter is investi- 
gated, it is found that the depositor, not the teller, is at fault. At the 
same time, because a teller seldom makes a mistake, he must not de- 
clare himself infallible, even though a self-proclaiming paragon of 
honesty and correctness irritates him by his taunting method of asking 
a question. In brief the teller receives part of his salary to be courte- 
ous to the disagreeable, and at all times should be attentive. 


** OVERS.” 


Sometimes the paying teller will discover that he has more cash 
than he should have, if all items had been properly paid. He is 
‘“‘over’’, but if this ‘‘over’’ is of any size he is practically certain that 
it will soon ‘‘turn up.’’ The man that presented the check at the 
window, is sure to call again to inquire as soon as he finds that he does 
not have the correct amount of money. The man that has received too 
much is liable to think over the matter a while, perhaps he is having a 
fight with his conscience, but the man who is out the money does not. 
stop to consider, he hurries to make inquiries. It is a case of the shoe 
being on the other foot. Ifthe ‘‘over’’ has occurred in charging 
items to their accounts, it is fairly certain to be found within a short 
time. 

When it is remembered that the paying tellers in a short space of 
time actually pay out hundreds of millions of dollars, it is to be ex- 
pected, since they are human, that at times they will make mistakes. 


REPORTING SHORTAGES. 


When the teller has made a mistake, after he has exhausted every 
effort to locate it, he should immediately report it to the officer in 
charge of his cage. This he, of course, will shrink from doing, but he 
should report the error and report it promptly. This is liable to be 
hard to do, especially if very recently he has had to make such a report. 
This is very liable to be the case, for as a paying teller of much ex- 
perience told the writer, errors seem to come in ‘‘ bunches:’’ The only 
safe way, however, is to make the report. It may be that defalcations 
have had their inception in innocent shortages which the teller has not 
had sufficient courage to disclose. The bank should require that the 
paying teller’s department make a daily report of ‘‘Shorts’’ and 
“* Overs.”’ 

There are perhaps banks that hold their paying tellers financially 
responsible for shortages, but this does not seem fair, nor is it the 
custom in our best institutions. The teller should not be subjected to 
the temptation to recoup from the ‘‘overs.’’ After every effort has 
been made to locate the difference, it should be charged to a “‘ Shorts 
and Overs ’’ account on the books. If the teller is a man fitted for his 
position of responsibility the very fact that he is short will be a punish- 
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ment sufficient without adding a money penalty. He knows that 
shortages may result in the bank’s loss of confidence in him. If he 
is the kind of a man to whom a money loss only appeals, he is a danger- 
ous one in this position. 


CHECKS FILLED OUT IN PENCIL. 


There is no law that requires a check to be filled out in ink, but it is 
a reasonable regulation for the bank to enforce. Every now and then 
a teller is asked to pay a check made out with a lead pencil, but he 
should be very cautious with such a check. A check of this kind is 
easily altered, and while it may be said that the maker was so negligent 
in drawing it in this way that he should be made to stand the loss, on 
the other hand the bank when it pays such a check knows that it is so 
made out, and sees on its face the risk it assumes. The law is clear as 
to an altered instrument, and in the majority of instances whether or 
not the check was written in pencil makes little difference. In the 
judgment of the writer, unless the check is for a very small amount its 
payment should not even be considered. If it is for a small amount 
and the teller knows all about the parties, he can use his discretion 
keeping clearly in mind, that because written in pencil it has been a 
temptation to every person through whose hands it has passed, to alter 
the amount. 

CERTIFICATION OF CHECKS. 

Sometimes it is the cashier that certifies checks, but as a rule this 
is part of the window work of the paying teller. It is equivalent to 
paying the check, because the moment a check is certified and the 
check delivered, the bank becomes primarily liable. The certification 
stamp of the bank in practical effect turns the check into bank-money. 
This is recognized by the National Bank Act which provides (Section 
5208 of the Revised Statutes) that: ‘‘It shall be unlawful for any 
officer, clerk or agent of any national banking association to certify any 
check drawn upon the association unless the person or company draw- 
ing the check has on the deposit with the association, at the time such 
check is certified, an amount of money equal to the amount specified 
in such check.’’ 

If the National Bank violates this rule it can be placed in the hands 
of a receiver, and the person who did the certifying is liable to a fine 
of not more than $5,000, or imprisonment for not more than five years, 
or both, at the discretion of the court. 

This shows how necessary it is that the national bank employe cer- 
tifying a check be certain that the drawer of the check has sufficient 
funds on deposit. 

A check is certified by writing or stamping on its face, a number, 
the date, some such words as ‘‘ Good when properly endorsed,’’ or 
** certified,’’ or ‘‘ accepted,’’ followed by the signature of the teller. 

It is then entered up in a certified check register kept by the teller, 
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which shows, Date of Certification, the number which is placed on the 
check so as to correspond to the number in the register, the Name, to 
Whose Order, Amount, When Paid and Amount Paid. This record 
should be kept carefully, for until the cancelled check is in the bank’s 
possession, it has no other evidence for the charge against the depos- 
itor’s account. As soon as the check is certified, the amount should 
be charged against the depositor’s account and credited to the certified 
check account of the bank. 

It is a common practice for all New York City banks to certify 
checks. This is doubtless due to the fact that many large payments 
are made daily and this is the easiest way to handle them. Checks are 
also certified to a considerable extent by banks throughout the country. 
However, it is a practice to be avoided and should not be allowed un- 
less the exigencies of the case demand that the bank assume a risk in 
order to take care of its customer. In St. Louis, financial institu- 
tions make it a rule not to certify checks, and whenever they do so are 
certain that it is impossible for their customer to transact the particu- 
lar business in hand without such accommodation. 


BANKS NOT COMPELLED TO CERTIFY CHECKS. 


There is no question but that it is settled law that a bank does not 
have to certify a check. It can only be required to pay the money, but 
if it sees fit to assume the responsibility of certifying, it has a perfect 
right to do so. It also has a right to charge the drawer’s account 
with the amount of the check, even though the request to certify the 
check is an oral direction and the only evidence the bank has of a 
proper demand is the word of its teller as recorded in the certified 
check register. 

As has been said before, certification is a dangerous thing for the 
bank to do. Ina Missouri case, Bank of Springfield v. The First Na- 
tional Bank of Springfield (30 Mo. App. 271), the reason is well ex- 
plained. The court said: “‘ The certification of checks is well known 
to be one of the greatest dangers to the integrity of their funds with 
which banks have to contend. The power to certify checks, unless 
guarded and restrained, is nothing less than the power of a corrupt 
letter, or other servant to give away the funds of the bank. Such 
abuses have been produced by the exercise of this power that prudent 
banks, as is well known, have generally discontinued the practice of 
certifying checks and have substituted therefor the practice of taking 
up the check tendered for certification and issuing in its place their own 
cashier’s check, which is tantamount to their own promissory note.’’ 

While this is a Missouri case, its statement is applicable throughout 
the country. Itis a good general rule for a bank never to certify a 
check unless there are exceptional conditions. By far the better prac- 
tice is to take up the check and issue a cashier’s or secretary’s check 
in its stead. 
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DISTRIBUTION OF ITEMS. 


The first hours of the teller’s day are taken up in bringing out and 
arranging his cash and proving the receiving teller’s cash composed of 
the previous day’s deposits. If the bank is a very large one, frequently 
he has a subsidiary department under his charge that sorts the money, 
throws out the mutilated bills, receives the coin and counts it, and puts 
it up in convenient packages. In the average financial institution, 
however, this is all done by the paying teller and his assistant. 

When the opening time arrives his window work begins and soon 
after, about eleven o’clock in most cities, the morning’s clearings ar- 
rive. These are first passed to the bookkeepers to be posted and then 
are passed on to the teller for verification of signatures. The lighter 
the morning’s clearings the sooner he will get them. The heavier the 
clearings, the later they come to him, because the bookkeepers have 
had more work todo. This, of course, means that when he needs the 
most time, he getsthe least. If the time limit, which will vary accord- 
ing to the clearing house rules of the different cities, is half past two, 
he will probably not get his checks around the first of the month until 
near one o’clock. Then in order to finish his verification of signatures, 
he must work rapidly and under a strain. As has been said before, he 
is a handwriting expert and it often happens that from the writing on 
the body of the check he can tell the maker of some unsigned check that 
has found its way in the clearings and, as sometimes such things will, 
escaped the notice of the bank depositing it. He must have clearly 
in mind which checks require counter-signature, and by whom they 
must be signed. He must know what checks can be signed by power 
of attorney, and that the power of attorney has not been revoked. He 
must keep in mind stop-payment orders. He must be on his guard just 
as he is when paying a check at his window, but in order to examine a 
large number of checks, must act much quicker. 

While he is examining signatures, he will doubtless have his clear- 
ing house balance to settle. If his bank has a credit balance, he will 
send out his assistant accompanied by one or more porters. The as- 
sistant will present the clearing house due bills or warrants tothe banks 
on which drawn and receive cashier’s checks, assorted currency, or, 
if the clearing house of his city uses them, clearing house gold cer- 
tificates. 

If the exchanges result in a debit balance, he may expect the repre- 
sentatives from the banks to which he owes money to present their 
warrants for payment and must be ready for them. 

THE PAYING TELLER’S RECORDS. 

The bookkeeping in the paying teller’s cage is very simple. He has 
a cash book or blotter in which are recorded all items passing through 
hiscage. This book is arranged in columnar form, with a debit column 
for each teller and bookkeeper to whom he may have occasion to charge 
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items, and a credit column for those from whom he may receive them. 
The adding machine can be used for listing and the slips pasted in their 
respective places. This will freyuently save considerable time. 

The totals of the several credit columns show the cash, checks and 
credits to general accounts received from the receiving teller, note 
teller, and so forth, and the exchanges from the Clearing House. These 
are added tothe previous day’s balance. From this amount is taken the 
total of the various debit columns, which represents checks charged to 
the individual bookkeepers, and checks on other banks charged to the 
receiving teller or clearing house or transit department, and charges 
against accounts on the general ledger. 

The balance should agree with the teller’s cash and cash items. If 
correct it is entered in the teller’s daily cash sheet, and with the 
balances of the other tellers, makes up the cash balance for the day. 
This total will balance with the general cash book of the bank. 

All checks or individual debits must eventually pass through the 
paying teller’s department and be charged by it to the bookkeeping 
department. The checks paid at the window are stamped ‘‘ Paid’’ and 
placed on a spindle as soon as the money is handed out. From time to 
time they are taken off, usually by an assistant in the cage, and 
with those received from other sources are listed and charged out to 
the bookkeepers. 

In some institutions these checks are sorted in the cage and each 
bookkeeper charged with his own checks. In others they are charged 
out as one amount to the bookkeeping department, and that depart- 
ment sorts and divides them among the proper books. 

The methods used vary with different banks, but in general princi- 
ples they are the same. The teller’s cash must correspond with the 
balance in his cash book. 

When a paying teller leaves in the evening his work is completed. 
There is nothing left over for to-morrow. If he is through, he is 
entirely through. The strain of the day’s work has been severe, but 
when he leaves for home, there are no unfinished problems to harass 
him. Because he has balanced, however, does not mean that he has 
done all of his work correctly. Months and even years after a transac- 
tion has taken place, errors, both in the items themselves and the 
handling of them, may arise like ghosts to mock the man whose daily 
fear is that he will make a mistake. 

(To be Continued.) 











Savings and Investment Department. 
By W. H. KNIFFIN, JR. 


BONDS AS CREDIT INSTRUMENTS. 


Legality the Essential Factor. 
SIXTH AND LAST PAPER. 

An obligation that is unlawful has no standing in court, and can- 
not be collected by any process of law. The municipal bond that is 
irregularly issued, or for a forbidden purpose, or without the debt limit 
is no more binding than the note of a minor given for an unlawful pur- 
pose when under the influence of liquor. True, the element of good 
faith may enter and save the creditor from loss, but as a legal obliga- 
tion it is void. In the sad school of experience the investment world 
has learned to its sorrow the meaning of the Latin phrase caveat emptor 
(let the buyer beware) and takes bonds of cities, counties, villages, 
school and other districts, only after being satisfied that they are law- 
fully and regularly issued. 

At the close of every properly-worded bid at a municipal bond sale 
is a clause to the effect that the bid is made upon the condition that 
the bonds ‘‘shall have been regularly and lawfully issued, and certi- 
fied transcript of all proceedings incident thereto shall be furnished the 
attorneys prior to delivery and payment.’’ Sometimes the issue is 
bought ‘‘ subject to the approval of our attorney,’’ which is irregular 
in that it permits the buyer to reject the bonds upon the unfavorable 
opinion of his lawyer, who may have over-strained notions about some 
technical point. It is not, however, the custom of houses of standing 
to make such conditional bids. 


THE THREE P’S OF LEGALITY. 


In all bond issues there must be at the outset the power of issue. The 
purpose must be lawful; the process in keeping with the law. If 
the power is used to issue a bond for an unlawful purpose, the issue is 
void. If an assumed power is used to issue a bond for a lawful pur- 
pose it fails. Ifauthority to emit is used to issue for an authorized 
purpose, and the process is defective, there is no binding obligation. 

To illustrate : Suppose an unincorporated village or hamlet decides 
it needs a fire house. The citizens consent. But who shall issue the 
bonds and how? The village has no government; no officials; no cor- 
porate existence. No law empowers them to issue securities, or tells 
them how. It is part of a town, and towns cannot issue bonds to 
build fire houses for the little hamlets that lie within their borders. 
The village law will tell them what to do before bond issues become 
possible. 

Again: Suppose a village with power to issue bonds votes to build 
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a new depot. Invalid, for reasons shortly to be seen. Nor can towns 
pledge their credit for such purposes. Again: Suppose the village 
votes to build a water system and to issue bonds running fifty years. 
Invalid again ; for the law says such obligations (in New York) shall 
be paid off in éwenty years. 

GOVERNMENT BONDS PRIMA FACIE LEGAL. 


This question of legality seldom, if ever, is raised concerning the 
bond issues by Governments; and except in the case of Southern States 
that have defaulted, rarely enters in connection with state issues. In 
the case of corporations, the question would more largely concern the 
ownership of the property mortgaged, the proper drawing of the trust 
deed or mortgage,the recording,etc., in order thatthe lien may be bind- 
ing upon the property as well as upon the corporation; for a corporation, 
like an individual, can only mortgage what itowns. Anda pretended 
mortgage bond based upon a void mortgage would also be void in its 
lien of security, and become a mere debenture. 

In handling the bonds of municipalities such as cities, towns, coun- 
ties, villages and school districts—political subdivisions of states, ad- 
ministered by inexperienced, careless and sometimes crooked officials, 
it behooves the buyer to have a care, or ‘in buying what he thinks to 
be a debt turns out to be a mere “‘I. O. U.”’ 

The function of the bond attorney, who stands between the tax- 
payer and the investor, and protects both, and who now occupies a 
most, if not the most, important place in the bond investment world, 
is to see that all proceedings are regular and conform to the law in the 
case—not always an easy matter. 


THE LEGAL OPINION. 


The opinion, of course, does not make the bonds valid; it is merely 
a lawyer’s judgment that the law has been followed. Opinions differ, 
and one attorney will pass what another will not. Therefore the 
reputation for carefulness and conservatism which some firms that 
specialize in this line enjoy, carries weight when attached to a bond 
issue. 

It would seem that there should be some safeguard—some final 
court of last resort for the protection of the investor who buys in 
good faith and for full value. A few states have made good begin- 
nings, as for instance Texas. By the law of 1893, before any bond can 
be issued by a municipality or county, it must be registered with the 
Attorney-General and receive his certificate that it is a lawful obliga- 
tion. It is then registered in the office of the State Comptroller, and 
when so issued becomes binding and its validity cannot be questioned 
except upon the grounds of fraud or forgery. In Georgia, after the 
Superior Court has declared a bond issue valid, its legality can never 
be called into question. North Dakota provides substantially the same. 

Notwithstanding such registration, however, two issues in Illinois, 
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four in Iowa, one in Missouri and one in Nebraska, involving in all 
over $364,000 have been voided. 
LIMITATIONS AND RESTRICTIONS. 


The authority to issue is not often the pivotal point; it is in the 
purpose and process of issue that trouble arises. And yet, authority 
to issue has been lacking in over 148 cases in the United States involv- 
ing over $82,000,000. 

The lessons learned through the disastrous railroad and banking 
ventures of the South which were supported by state bond issues, have 
profited much, and the practice of pledging public credit for private 
purposes is a thing of the past. In the constitution of most of the 
states is a clause to the effect that, ‘‘ The credit of the State shall not 
in any manner be given or loaned to or in the aid of any individual, 
association or corporation.’’ (New York Constitution Art. 7, Sec. 1). 
But the State may, in addition to authorized bond issues for designated 
purposes, ‘‘ contract debts to repel invasion, suppress insurrection, or 
defend the State in war. (Sec. 3). Nocounty, city, town or village 
shall give any money or property, or loan its money or credit to or ir 
the aid of any individual, association or corporation; or become 
directly or indirectly the owner of stock in, or bonds of, any associa- 
tion, or corporation ; nor shall any such county, city, town or village 
be allowed to incur any indebtedness except for county, city, town, or 
village purposes.’’ (Art. 8 Sec. 10). 

Thus an issue in Illinois to aid the ‘“ Douglas Linen Company ’’ was 
void because in aid of a private enterprise. The bona fide purchaser 
was charged with knowledge of public records. (Dean p. 27). Anissue 
of $200,000 Town of Ellicott (N. Y.) bonds in 1880 was enjoined be- 
cause issued for railroad purposes after the act prohibiting such issues 
was passed. $10,000 Village of Douglas, (N. Y.) bonds were void for the 
same reason. The City of Oneida, N. Y., issued $11,560.75 in bonds 
to pay individual and personal assessments of private owners assessed 
for sewer improvements, and it was held to be unauthorized by the 
charter of the city, as not being for the benefit of the whole city. New 
Jersev, Pennsylvania, Delaware, Ohio, Indiana, Illinois, and the 
states in general, have similar provisions, in some instances the word- 
ing of the New York Constitution being closely followed. The law 
states more specifically what bonds may not be issued for, than the 
lawful purposes of issue. However, in New York, school bonds may 
be issued for sites, buildings, play grounds, heating and ventilating 
apparatus, but not for movable fixtures such as desks and furniture. 

The power to issue bonds rests substantially with the same bodies 
that have the power to levy taxes. Congress, State Legislatures, 
Common Councils, Boards of Supervisors, Boards of Education, Town 
Boards, etc., have such powers, limited only by the Constitution and 
charters and general laws. In some cases they have this power with- 
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out the vote of the people. In others, and for extraordinary works, 
such consent is required. 


THE PEOPLE MUST CONSENT. 


In many states it is provided that, except for deficiencies in current 
revenues and purposes specified in the Constitution (usually war pur- 
poses) all great works must have the sanction of the people at an 
election. And this is asit should be. Thus in New York, except for 
certain purposes such as meeting deficits in current revenue, and ex- 
penses not provided for, not to exceed one million, and war purposes, 
‘“no debt shall be hereafter contracted by or on behalf of this State, 
unless such debt shall be authorized by a law for some single work or 
object, to be distinctly specified therein, and such law shall impose and 
provide for the collection of a direct annual tax to pay, and sufficient 
to pay, the interest as it falls due, and also to pay and discharge the 
principal of such debt within fifty years (formerly 18 years, extended 
to 50 years in 1905) from the time of the contracting thereof. No such 
law shall take effect until it shall, at a general election, have been sub- 
mitted to the people and have received a majority of the votes cast for 
and against it at such election.’’ Particularly is this true in the case 
of town, village and school district bonds, where no bonds can ever be 
issued (except for refunding purposes) without the consent of the tax 
payers. 

Illustrative of this is the case of the Town of Shawangunk, N. Y., 
which issued railroad bonds without the consent of the taxpayers and 
which were declared void. Special act to validate the bonds was uncon- 
stitutional because legislation could not compel issuance without the 
consent of the electors. (1878). Eleven million Philadelphia bonds 
were enjoined in 1897 because the proposition was not submitted to the 
voters. 

In the cases of small communities special elections are neither costly 
nor inconvenient and the wishes of the people may easily be ascer- 
tained. In large cities elections are expensive. 

THE PURPOSE OF ISSUE. 


The power to issue being vested in either the legislative bodies 
above named, or the people, the power must, as already indicated, be 
used for lawful purposes. The policy of the lawin general is to author- 
ize bonds for public purposes only; the day of public aid for private in- 
terests having passed with the passing of the railroad aid regime in the 
early eighties. As the political functions become more complex the 
demands of the people increase and issues multiply: The more con- 
gested the population the more numerous are the public works. 

Farming communities have little need for water systems, sewers, 
parks and public buildings. The town spends money mainly for roads 
and bridges. Counties for roads, jails, almshouses, public buildings, 
etc. Villages approach cities in their needs and issue bonds for side- 
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walks, pavements, sewers, water, lighting plants, parks, schools and 
municipal buildings. The losses in bonds issued for such purposes 
amount to over $2,446,000. Large cities issue bonds for such works as 
docks, levees, subway and similar works, in addition to those for which 
villages and towns pledge their credit. The most common purpose of 
bond issues is for water. It is likewise the best, being self-sustaining 
and the property of long life. Such bonds are issued by villages of a 
few hundred people for plants costing a few thousand dollars, and by 
cities like New York for the purpose of bringing the Catskill Mountain 
watershed to the doors of the great city, at a cost of over $200,000,000. 
Next to the Panama Canal, no doubt one of the greatest public works 
of the present time is the New York Barge Canal, uniting the Hudson 
with the Great Lakes by a water route navigable by large vessels. For 
this great work, over $100,000,000 in bonds have been issued. The 
New York State Highway improvements will cost over $50,000,000, 
and both these large projects were submitted to the people. 

The reason that these propositions are submitted to the people is, 
the people have to pay, therefore, no taxation without their consent. 
It is particularly needful that they consent to the term of life of the 
issue and authorize the tax levy that will raise the needed funds as the 
occasion demands, inorder that the means of payment shall not be lack- 
ing. Itis but fair that they should say how burdenscme this debt is 
to be; and only those who will pay (taxpayers) may vote. Inthe case 
of Jamaica, L. I., one hundred and twenty people who were not on the 
assessment roll were allowed to vote upon an issue of park bonds, and 
bonds issued in exchange for land were void. (1897.) 

The debt that is spread over a term of twenty years is less burden- 
some than that whichruns but ten. And having authorized the work, 
the bonds to pay for the work, they must vote to tax themselves—an 
essential requirement in all issues, without which the issue would be 
void for want of wherewithal to pay when the debt came due. Thus 
in the case of $100,000 Canandaigua, N. Y. bonds, the resolution failed 
to state the number of installments in which the bonds would be paid, 
and to provide for the tax levy, and the buyer’s contract to purchase 
them could not be enforced. 

The minor incidentals concerning the issue usually have to do with 
the notice. The advertising must be according to law. It would seem 
that it would not be.a difficult task to follow explicit directions in the 
matter of time, and yet many an issue has failed to pass inspection 
because of defective advertising. 

Twenty thousand Fort Edward bonds were invalid because puLli- 
cation was for eleven instead of twelve days. Also the requirement 
was that a majority of the faxad/e inhabitants should consent to the 
issue and not a majority of those attending the meeting. An issue in 
Illinois was void because called by the supervisor instead of the town 
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clerk. Another issue in Illinois (Town of Roberts) was void because 
the election was called upon application of 12 voters instead of 20; 
and by giving 10 days’ notice, while the statute required 20 days’ 
notice. Legislation could not validate a void election. In a recent 
case in New York, the Board of Supervisors, the authorizing body in 
town issues, directed that the issue be advertised once a week for two 
weeks in two newspapers. The town officials thought once a week in 
one newspaper was enough. The issue was bad. 

While the irregularities are often seemingly trivial, yet they are 
vital. Generally they are accidental. Bonds issued by the Town of 
Springport, N. Y. were void because not under seal. An eight mil- 
lion dollar issue of Philadelphia was enjoined because the notice did 
not give the statement of debt required by law. (1910). 

Generally, the law has in substance, but not in fact, been com- 
plied with, and in the absence of remedies to cure the defects, the’ 
whole process, often down to the election has to be gone through 
again. 

It is important to guard against over-issue and fraudulent-issue. 
Suspension Bridge, N. Y., had a small issue of bonds lithograph- 
ed, signed and sealed, and before delivery they were stolen and 
putout. It was held they had no valid inception and were void (1892). 
$20,000 Westwood, O. School District bonds were fraudulently regis- 
tered by the treasurer after delivery to him for cancellation (1885). 
Lawrence County, Pa., desired tohelp a railway and in order to allow 
the contractor to sell his bonds at par, raised his bid 24 per cent. 
Bonds issued to him at par were held to be in fraud. 


TRUST COMPANY CERTIFICATION. 


The process of issue being at times more or less complicated, and 
having to conform to laws open to different interpretations, it fre- 
quently happens that sales are not consummated and a second process 
of issue is necessary. 

Irregular proceedings are the most frequent cause for rendering 
bonds sold, or about to be sold, illegal, and therefore impossible to 
deliver; or if delivered, void. Two hundred and three cases out of 
232 cases of irregular bonds involve over $81,000,000. The next most 
frequent cause has been lack of authority, exceeding the debt limit and 
unconstitutional acts, following in the order named. 

Even such a trifle as selling at par without including accrued inter- 
est (as a rule bonds are never allowed to be sold at a discount, although 
a few state issues have recently been put out below par), has voided! 
issues. Fort Edward, N. Y., sold $50,000 bonds at par without including 
the accrued interest, and it was held the sale was below par. Sometimes. 
officials will be so foolish as to offer a 4% per cent. bond when the law 
limits the rate to four per cent. Only a few months ago a village in 
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New York offered bonds not to exceed 6 per cent., while the village law 
plainly limits the rate to5 per cent. And yet a reputable house bid 
for 5s! 

To safeguard such practices, the supervision and certification of a 
concern such as a trust company is highly desirable. The company 
not only certifies to the legality of the proceedings (although some- 
times acting merely as registrar and certifier as to count, etc.) but also 
attends the physical details of issue, such as printing and execution. 
One company in New York specializes in this field. State certification 
is to the same effect, although this has more to do with legality than 
the details of issue. 


REMEDIAL MEASURES. 


It does not necessarily follow that because the proceedings have 
been slightly irregular, the issue is hopelessly bad; for many states 
have made provision for the courts and Legislatures to mend defects, 
and declare the issue valid as if conforming in all details to the law. 
But the law must have been substantially complied with, and the de- 
fects minor ones, as short advertising, for instance. But if the authority 
to issue was in the first place wanting, legislation is generally ineffec- 
tive. Twenty-one cases involve $1,593,583 of bonds validated and sub- 
sequently declared irregular and not binding, because power to issue 
was lacking in the first instance. The tendency to cure defects by 
legislation rather than by new proceedings (and some errors cannot be 
rectified by any other process than court or legislative action) is on the 
increase. In New York, the number of special legislative acts vali- 
dating bonds increased from 12 in 1904 to 25 in 1910. 

It is now provided in New York that the Supreme Court may review 
the proceedings and declare that the law has been substantially com- 
plied with, if the bonds are authorized by statute, the proposition duly 
adopted, the bonds not sold under par, the rate of interest no greater 
than the law allows, notwithstanding the fact that there may be irregu- 
larities in the form of proposition, the resolution proposing or author- 
izing such issue, in the notice of election, of the meeting of the author- 
izing body, the time or manner of service of notice, etc. But the court 
must be satisfied that on the whole, the law has been followed, in sub- 
stance if not in letter, and may declare the bonds a binding obligation. 
Conflict of laws frequently makes this necessary in order to settle dis- 
uted points of law that require judicial interpretation. 











SOME LEADING FEATURES OF THE LONDON 
MONEY AND DISCOUNT MARKETS. 


MR. JAMES H. SIMPSON 
GENERAL MANAGER, BANK OF LIVERPOOL, LIMITED. 


Mr. J. Hope Simpson, after thanking the Bankers for the fine welcome accorded to 
him, and after explaining that he was not present as an official representative of British 
Banks but simply in his own private capacity and as a guest of the Bankers said: I 
am not going to speak about your currency bill, but in view of the fact that you have 
for some time past been deeply engrossed in the consideration of fundamental banking 
principles, I have chosen for my subject to-night ‘“‘SOME LEADING FEATURES OF 
THE LONDON MONEY AND DISCOUNT MARKETS.” 

The first great feature is the existence of a large annual savings fund available for 
investment. Sir George Paish of the London Statist estimates that after providing for 
home requirements, such as the cost of new ships, new factories and other capital out- 
lay, there is left about $1,000,000,000 available for investment abroad, and that during 
the last six or seven years England has invested abroad about $5,000,000,000. The moral 
he draws is that England is not yet a back number. This fertilizing stream of new 
capital] has flowed steadily for many years, and has played a large part in the develop- 
ment of the world. There is no reason why it should cease to flow to any country 
where the interests of investors are safeguarded and kept free from harassing conditions. 

The next great feature common to the market, with the exception to a certain ex- 
tent of the Bank of England, is its freedom from special legal restriction or regulation. 
Bankers, stockbrokers and _ billbrokers are all free from special legislation and subject 
only to the law which governs all citizens. 

An English bank may conduct its business practically in any way it likes. It may 
open any number of branches and in any places. It may make advances of any kind 
and of any extent. It may invest in any class of investment, and it may keep its re- 
serves in any place and in any form and of any amount which may suit it. The only 
restriction is, that, with a few small exceptions, it cannot issue bank notes. This 
completefreedom from legal restrictions does not imply that we are a reckless or law- 
less community. The place of legal restrictions is supplied by a very strong pub- 
lic and money market opinion, any disregard of which would affect the credit of any in- 
stitution indulging in practices which such opinion would condemn. Accordingly well- 
defined and all-powerful traditions have come into existence. The standard is high 
and banks must conform to it at their peril. 

You may ask me ‘“‘What then is the use of your freedom.’’ My answer is, that our 
system affords extraordinary elasticity. As an illustration I may say that no British 
bank would hesitate in time of need to use its reserves for its own relief, that is, for 
the purpose for which they were originally accumulated, and public opinion would not 
condemn it. 

To bring out some other features of the market, I must now describe it more closely. 
It is located in an area of less than a square mile, in close proximity to the old-fashioned 
one-story building of the Bank of England, and its constituents are The Bank of Eng- 
land, The Great British Banks, Colonial & Foreign Banks, Finance houses, stock- 
brokers, bullion brokers, exchange brokers, billbrokers and others. 

To begin with the Bank of England: It is a public company, working under The 
Bank Act. The Government has no voice in its management and does not hold any of 
its stock. With this exception anyone can be a stockholder, and some of the British 
banks do hold Bank of England stock. Its control is vested in a Court of Directors ap- 
pointed by the stockholders. It has two branches in London and nine in the provinces. 
It acts as Government banker, and manages the chief note issue of the country. That 
issue usually runs to about $250,000,000, of which $92,000,000 is based on Government 
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debt and securities; the rest on gold. Its capital is about $72,000,000, and its surplus 
about $16,000,000. As Government banker, it often holds considerable public balances. 
The rest of its funds are provided by banks, corporations and private individuals, keep- 
ing accounts with the Bank of England. Its funds are employed in making advances 
to the Government when required; in ordinary commercial advances and loans; in dis- 
counting bills; in prime investments, and in its holding of notes and gold and silver coin. 
These last are known as its ‘‘reserve’’, The amount of its reserve and the proportion 
which it bears to the liabilities of the bank are of vital importance to the money mar- 
ket, for the reserve is the only considerable fund out of which a demand for gold— 
whether internal or foreign—has to be met; although I ought in justice to say that the 
British banks are steadily accumulating larger quantities of gold in their vaults. The 
amount of the reserve is usually between $100,000,000, and $150,000,000. 

The Bank of England has no control over the operations of the other banks, but as 
custodian of the gold reserve of the country, it has tremendous influence, which we 
in England are proud to admit is wisely used. On the other hand, it does not seek 
to influence money or discount rates, except when it seems necessary to check gold ex- 
ports. It may then take money off the market by borrowing or by selling securities, 
or it may raise its bank rate. Market rates then go up, and any drain of gold is ul- 
timately checked, as I shall show in detail presently, when I come to speak of what 
took place in London in 1907. In the meantime, continuing my account of the con- 
stituents of the market, I come to the British banks. They are ordinary joint stock 
companies, whose shares are widely held by the British public. They are strong cor- 
petitors; there is no interlocking of their capitals. There are 82 banks in Great Britain, 
many of them with London offices. They have several thousand branch offices. Their 
capital and surplus amount to $680,000,000, and their deposits to $5,500,000,000. Their 
funds are employed in all the ordinary forms of banking and investment, but there is 
one special feature to which I might call your attention, namely, that many of the banks 
in London, Liverpool, and other important importing centres accept drafts drawn upon 
them from abroad. These are almost entirely drawn against imports of produce and 
against collateral in the form of bills of lading. Bank reserves are kept in the form of 
cash and of balances at the Bank of England, and of money employed in the London 
market at call or short-notice. The amount of this last item is estimated at $760,000,- 
000. 

The next constituent in the market is the Colonial Banks, about forty in number, 
with liabilities aggregating $6,050,000,000, and with money at call and short notice, 
amounting to $750,000,000. 

I come now to the foreign banks, which are about 30 in number, with large liabili- 
ties, and with large amounts of money lent out in London, the amount of which it is 
impossible to ascertain. 

The important feature about the Colonial and foreign banks is that they share the 
freedom of the British banks from special legal control or taxation. They do not re- 
quire to put up any securities with the Government ‘as a condition of entering the 
London market. 

Practically all the civilized countries of the world have banking offices in London. 
The United States are represented by some of your leading trust companies, but by no 
national banks as yet. 

All these Colonial and foreign banks are welcomed in London, for they contribute to 
the power and elasticity of the market and help to make London the great clearing 
house of the world. 

The next constituent of the market is the finance houses. These are houses of 
great wealth and in fine credit, and their business consists chiefly of accepting drafts 
against imports and exports of raw and manufactured goods. The amount of bills 
which they accept is large, but not unduly large, considering the wealth of these firms 
and the fact that almost all the acceptances are in a sense self-liquidating. 
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We then have the foreign exchange and bullion dealers and brokers, but these do 
not concern us specially to-night. 

Next comes the Stock Exchange, consisting of a small number of money brokers 
and a large number of ordinary stock brokers. As in New York, so in London, the 
Stock Exchange offers a considerable field for the employment of short money. Money 
lent by the banks to the money brokers is re-lent by them to other stock brokers, but 
the other stock brokers themselves almost always have loans direct from the banks, 
and the usual length of a Stock Exchange loan is about a fortnight. All of these loans 
are secured by approved Stock Exchange securities. 

Another group of constituents of the market are the large insurance companies and 
other important commercial concerns who are accustomed to lend some money in 
the market and to buy bills of exchange. The last constituent is the Bill Brokers. It 
is impossible to exaggerate the importance of the functions which the billbrokers dis- 
charge in the London money market. They are only about 20 in number, including 3 
joint stock companies. One or two of the brokers work on commission, as your brok- 
ers do, but the majority are really dealers in bills. That is, they buy or discount, and 
sell, or re-discount, bills of exchange. 

Let me illustrate their method of working: A bank in New York may buy $1,- 
000,000 worth of Sterling bills drawn on England and send them forward to its Lon- 
don agent to be discounted with the billbroker. The billbroker will discount these 
bills at, say, 4 per cent. If he thinks rates arelikely to fall, he will hold the bills; if 
he thinks them likely to rise he will try to sell the bills at about 3?% or 3}%discount, 
thus making a profit on the transaction of }% or 4% per annum. Similarly he may dis- 
count large parcels of bills for eastern and South American banks. Many of these bills 
will be bills drawn on and accepted by banks and finance houses. These are known as 
“bank bills.’’ But on the other hand, the billbrokers are free buyers of ‘‘trade bills.’’ 
The trade bill in England arises in the following way: Trader A sells goods to trader 
B. He will draw a draft on trader B at, say, three months’ date. Trader B will accept 
the draft and return it to trader A, who will discount it with his banker or with the 
billbroker. The rate of discount for trade bills is usually 4 per cent. per annum higher 
than the rate for bank bills. 

The essential feature of almost all the bills on the market is that they represent a 
commercial transaction, such as a sale of goods, where value passes. It is this that 
lends them their self-liquidating quality; for they are usually liquidated by the acceptor 
out of the proceeds of the resale of the goods during the currency of the bill. 

The bill broker not only employs his own capital in buying bills, but also 
money which he borrows from the banks and others at call or at short notice. Enor- 
mous sums are employed in this way. The banks themselves are also large discounters 
of bills; and a leading authority on financial matters told me a few weeks ago that he 
estimated that the amount of money employed in ordinary times in the bill market was 
about $2,250,000,000. 

Now I come to the point at which I have been driving for some time: How does the 
discount or bill market come into play when there is (a) a strong internal demand for 
banking accommodation, and it becomes desirable for the banks to call in loose reserves 
and also to check any disposition on the part of the commercial community to overtrade; 
(b) a foreign demand for gold; for you must understand that London is an absolutely 
free gold market, and anyone having money due to him in London may demand payment 
of it in gold? 

The methods adopted in both contingencies are similar though the Bank of Eng- 
land intervenes more forcibly when the demand is a foreign demand. In the first 
place, the banks cease to buy bills so far as their arrangements with their customers 
allow them to do this. Thus as the bills already in their hands mature and are 
paid off many of them are not replaced by the discounting of fresh bills. In the next 
place, they call in money from the billbrokers. They may also call money from the 
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stock exchange, but I have never known them to do this to the point of forcing the reali- 
zation of stocks. The billbrokers then try to borrow money from banks who may not 
be calling in, or to sell them bills. If they find it difficult to get money in this way, they 
then have recourse to the Bank of England, and although the Bank of England does not 
commit itself definitely to buy all bills that are offered to it, it does in practice discount 
or make loans against all bills of exchange which fall within its approved category. 
That category includes only bills bearing 2 approved British names, one of which must 
be the acceptor. 

As the result of pressure for money discount rates then begin to stiffen. Traders 
at home begin to feel the pressure and curtail their commitments, and finally, if the 
pressure continues and rates of discount rise to a tempting level, foreign financiers be- 
gin to send money to London for employment in the bill market. Ultimately dis- 
count rates stop rising and after a time begin to swing down. 

I said that in the case of a foreign demand for gold the Bank of England intervenes 
actively. It does this chiefly by putting up its bank rate. Discount rates in the open 
market invariably immediately follow, and very soon the bank and the market work 
in harmony to keep rates up. Let me illustrate the action of bank rate, by describing 
what took place at the Bank of England in the autumn of 1907: At that time you were 
pulling gold from us at an unprecedented rate. The position at the Bank of England 
was as follows: On 15th August Bank rate was raised to 4-}% and was continued until 
31st October, when it was further raised to 5-}%. On that date the total bullion held 
by the Bank was $158,000,000, and the proportion of the reserve to the deposits was 
39.7%. On the 4th November, owing to further withdrawals of gold the Governor act- 
ing on his powers, raised the rate to 6%. On 7th November the Court of Directors 
raised the rate to 7%; the total bullion being then only $143,000,000, and the propor- 
tion 35.2%. Thenceforward the inflow of gold was greater than the outflow, thus 
demonstrating the power of an increase of the discount rate to attract gold from 
abroad. On 11th December the total bullion was $170,000,000, and the proportion 47%. 
At the end of January, by which time bank rate had been gradually reduced to 4%, 
the total bullion was $192,000,000, and the proportion 56.6%. 

It is interesting to note that the gold which came into the Bank came from 24 
different countries. 

The Governor in giving evidence before your National Monetary Commission stat- 
ed that if the bank rate of 7% had not been sufficient to attract gold, the rate would 
of course have been further increased, and in reply to a question by Senator Aldrich, he 
said: ‘‘We should have advanced the rate to 10% if necessary, and 10% will bring gold 
out of the earth.”’ 

The constant flow of money into and out of the London market, and the continual 
change of the bank rate which this involves, are sometimes said to constitute an 
undue tax on the trade of the country, seeing that rates of interest charged for banking 
accommodation are regulated throughout the country by bank rate. But these charges 
are inseparable from our free system—a system which,has proved of untold benefit 
to the country. Moreover, high rates seldom continue for a long time unless the trade 
of the country is extremely active, in which event traders can afford to pay more for 
their banking accommodation. For a great number of years the system has worked 
with ease. It never occurs to us that foreigners might draw out the whole of our small 
stock of gold, for we know that bank rate is an efficient instrument for its protection. 
I do not hesitate to say that the existence of a strong, wide, international bill market 
is the best channel for the temporary employment of banking reserves and the best 
protection against overtrading and against a foreign demand for gold. The experience 
of Germany, France, and other European countries confirms this. 

Now you may. wonder what the bearing of all this is for you. Well, you have a 
discount market, but it is hardly international, and a high discount rate here does 
not succeed in attracting any large amount of foreign capital. If I may be allowed 
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to speak with perfect freedom, I cannot help feeling that a country of the enormous 
commercial importance of the United States ought to have a large international bill 
market. In fact, I believe that circumstances will compel you to develop one. Ger- 
many has succeeded in effecting this. Forty years ago there was practically no dis- 
count market in Berlin, though there was a fair market at Hamburg. To-day there is 
an important international market at Berlin. How has Germany done this? In the 
the first place, the Reichsbank and the other German banks have encouraged the use 
of bills in internal and foreign transactions. German banks have themselves become 
large acceptors of bills, even of inland bills. German banks have been established in 
the chief exchange centres of the world and always hold themselves open to buy bills 
drawn on Germany and payable in marks. In this way the market has been developed 
until it has become sufficiently large to attract the foreign financier. I believe that 
if the proper measures were adopted, the same thing could be done here. 

The essential conditions for the establishment of an international discount market 
are: 

1. Every bill offered for discount should be based on a commercial transaction 
where value passes. Finance or accommodation bills should be extremely rare and 
capable of satisfactory explanation. 

2. It follows that almost invariably the bill will arise out of a sale of goods and 
will be in the form of a draft by the seller upon the buyer,and accepted by the buyer. 

3. It will thus be a two-name bill, and not an individual promissory note. How 
far you can change your system in this respect and how far the powers of your new 
Federal banks can be used to induce such a change, is a question which I cannot pre- 
tend to answer, but which you will no doubt be able to answer. 

4. The bill should be drawn for a period neither too long nor too short. The period 
should be sufficient to allow of a resale of the goods on which the bill is based, thus 
making the bill in a sense self-liquidating. The usual period is three months. 

5. While there should be a large proportion of trade bills, there should be a still 
larger proportion of acceptances by banks and finance houses, based, of course, on 
collatera', which usually takes the form of imported produce. In Germany, however, 
as I have already pointed out, I understand that banks accept a good many drafts aris- 
ing out of internal transactions. 

6. If the market is not to be merely a home market, but international; that is, at- 
tractive to foreign bill buyers, an important and desirable step would be the opening of 
American banks or branches of American banks in foreign exchange centers such as 
London, Paris, Berlin, Amsterdam, Buenos Aires, Shanghai, and so on, and these 
banks should always be prepared to encourage American bills by buying, at reasonable 
rates of exchange, bills on New York, Chicago, and other American centers, payable in 
Dollars. 

7. Your usury laws would have to be modified so as to allow discount rates to 
move freely upwards if required. 

8. Your Federal reserve banks which are intended to be the equivalent of the 
Central banks of other countries, such as the Bank of England, Bank of France and the 
Reichsbank, should be prepared to rediscount approved bills at all times and to any ex- 
tent. 

The advantages to you of such a market would be the same advantages that we 
possess, namely, liquid employment for short money; power to meet demands for money 
without disorganizing stock exchange prices; power to check over-trading at home, 
and finally, power to check a foreign drain of gold.—Having with great deference thrown 
out these suggestions I leave them with you for consideration, and I should like to say 
that you have in the United States not only a body of men including Mr. Paul Warburg, 
who are experts on this question but you have in the splendid reports, issued by your 
National Monetary Commission, a storehouse of information on the subject of the 
European Discount markets which will give you all the guidance you may need, if you 
decide to take steps in the direction I have ventured to indicate. So far as the effect 
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upon other countries is concerned, of the creation of an American International dis- 
count market, of course the result may be that some business will be diverted from the 
other international markets. But this will be more than counteracted by the addi- 
tional stability which will be given to the money markets of the world by the existence 
in America of a strong and flexible discount market. 

And now I come to the end of the time allotted to me. I thank you for the patience 
with which you have listened to a somewhat technical speech. I do not know whether 
what I have said has interested you, still less do I know whether it will have any per- 
manent value for you. But this I do know, that no banker can study the conditions 
of the London money market without being impressed by the ease with which its huge 
movements are conducted, and also by the fact that free as it is from legal restrictions 
and government control, it affords one of the finest examples to be found anywhere of 
the tranquil yet powerful operation of economic law. 


THE NEW BANK ACT. 


‘*OPERATION OF THE New Bank Act,"’ by Thomas Conway, Jr., Ph.D., and 
Ernest Minor Patterson, Ph.D., of the Wharton School of Finance and 
Commerce, University of Pennsylvania. 

‘‘Of making many books there is no end,’’ so said the wise man; but if all 
books were as important and useful as the one above noted, it is to be hoped they 
will continue to be ‘‘ made.’’ Of course the financial world is intensely interested 
in the possible effects and workings of the Federal Reserve Act, which will, when 
in operation, completely revolutionize the banking system which has been in use in 
this country for over half acentury. Anything, therefore, which will in any degree, 
aid the banker in solving the many questions that are, even now, being presented, 
cannot fail to be of general interest. Such is the purpose of this book ; and the 
authors have certainly produced a work that will be welcomed not only by bankers 
but the public generally. If this book aids the banker to understand more cleariy 
the change which has been effected in his business and informs the public at large 
concerning the nature of this Act, the authors will be well satisfied. 

Here are some of the topics which are treated and questions answered, based 
upon a careful analysis of all the facts available at the present time : 

‘““ What are the advantages and disadvantages to each class of national banks 
in joining the system ? 

‘* Under what conditions is it expedient for state banks and trust companies to 
become members? 

‘* What will be the effect upon the business of reserve city banks? 

‘* What will be the effect of the new system upon the New York banks and up- 
on the stock market? , 

‘* What changes will the law make in the methods commonly employed by 
business men in financing their businesses ? 

‘* What effect will the new regulations concerning the clearing of checks and 
drafts have upon the profits and the methods of the banks in handling this business? 

‘* Will it be good business to rediscount ? 

‘* Courses open to national banks with regard to their circulation. 

‘* Effect of the new reserve requirements on the savings department. 

‘* Business possibilities in the opportunity to national banks to loan on farm 
lands and do a trust business? ’’ 

The book contains 430 pages and is handsomely bound in cloth. Price $2.00 
net, or $2.14 postage paid. For sale by the Book Department, BANKING LAw 
JOURNAL. 





' 
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JOHN FLETCHER, PRESIDENT DROVERS NATIONAL 
BANK, CHICAGO. 


John Fletcher, who for several years has been vice-president of the Drovers 
National Bank, Chicago, has been elected president to succeed Edward Tilden, who 
resigned a short time ago, owing to his many other business interests. Mr. Fletcher 
is an Iowan by birth and comes from that state which has turned out many men who 
have become prominent in the banking and financial world. His banking career 
began in his native state in the Cedar Rapids National Bank, of Cedar Rapids, 
where he reached the cashiership after passing through all of the subordinate 
grades. In 1909 he was tendered the position of vice-president of the Drovers 
National in Chicago, which he accepted and held until his present promotion. 

Although Mr. Fletcher is one of the youngest bank presidents in the United 





JOHN FLETCHER, 


President Drovers National Bank of Chicago. 


States, he has demonstrated to the satisfaction of the entire board of directors of 
the Drovers that he has the experience and training necessary to successfully man- 
age an institution that has now over $10,000,000 in resources. Thisspeaks volumes 
for his ability as a banker, young in years as he is. 

Mr. M. W. Tilden, who for several years has been assistant cashier, was ad- 
vanced to the vice-presidency, succeeding Mr. Fletcher. Mr. Tilden isanother one 
of the younger generation of bankers who has also demonstrated his ability as a 
banker, which was recognized by the board. This makes the present official staff 
of the Drovers National as follows: John Fletcher, president ; M. W. Tilden, vice- 
president; Geo. M. Benedict, cashier; M. Palenski, F. N. Mercer, H. P. Gates and 
W. F. Rowe, assistant cashiers. 
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BOOK NOTICES. 


How to Cottect Money sy Matt. 

This is the title of a neat little volume of 128 pages which contains forms for letters, 
charts and a great number of plans that have been successfully used to collect debts. 
One of the greatest problems which every business man has to solve—whether banker, 
merchant, manufacturer or in whatever business engaged—is, not how to dispose of his 
goods and wares but how to collect the money for them after they are sold. This book 
gives 327 tested plans, letters and schemes that make the mail a servant to bring the 
money. The book is not sold, but the publishers of a magazine called ‘‘ System” offer 
it free with a year’s subscription to the magazine. It is something every business man 
ought to have and, by addressing the publishers, A. W. Shaw Company, Chicago, 
Ill., and subseribing for ‘‘System,” the book will be sent at once. 

THe Ranp-McNatiy Bangers Directory. 

The seventy-sixth edition of this valuable directory has been received. It is styled 
the January, 1914, edition, and as usual is from oné-to two months ahead of the other 
directories. Its good features are so well known to bankers that it is hardly necessary 
to mention them further than to say: It is correctly and thoroughly revised twice a 
year; it is complete and up-to-date; it is well printed on good paper, in clear, readable 
typeand, in short, gives just the information that every banker needs to have at hand. 
The grand total of national, state, savings and private banks and trust companies in the 
United States is 29,028, which added to 2,706 in Canada, makes a total of 31,734 banks 
and bankers from whom reports are given. These figures, alone, show the important part 
a reliable directory plays in the banker’s business. The publishers certainly have suc- 
ceeded in producing a book that measures up to the standard. Every banker should 
have the old reliable and original ‘‘Bankers’ Blue Book” on his desk and accept no sub- 
stitute. Published by Rand McNally & Co., Chicago, II). 





A TuHeory oF INTEREST. 

‘‘A Theory of Interest ” is the title of a book just issued by the Macmillan Co., 
publishers, New York City. The object of the author (Clarence Gilbert Hoag) is to 
show that the system does not rob the wage earner, which is the Socialist or so- 
called Marxian doctrine, according to which interest is due to the exploitation of 
wage earners by capitalists. He shows conclusively, that any person’s capital is en- 
titled to the interest accruing from it and is as good as the wage earner’s title to the 
earnings of his hands. 

He also argues that just as soon as the wage earner and capitalist understand 
each other and as soon as both understand the truth of the interest problem, they 
will work together for the common good; and that it is impossible to work out a 
correct theory of interest without a true conception of value which he claims is the 
keystone of the question. 

The author puts the question directly up to the Marxians by asking them to 
dare to read his book and then act honestly according to their convictions. He 
says: ‘‘If interest does not involve perpetual motion in finance, and if it is involved 
in the very make-up of the world, nothing is to be gained by failing to understand 
the truth about it and to modify political and economic programs accordingly.” He 
hopes that the wage earners will approach the subject from their side, under the 
guidance of their leaders and learn to understand the interest problem, which will 
call for much time and thought, but well bestowed for so great an object. 
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ALFRED M. BARRETT. 


A large number of prominent New York bankers and business men as well as 
the members of the American Institute of Banking are very desirous of seeing 
Alfred M. Barrett made State Superintendent of Banks to succeed Mr. Geo. W. 
Van Tuyl, Jr., who, it is reported, is to be made president of one of New York’s 
large trust companies. 





ALFRED M. BARRETT. 


Mr. Barrett has long been favorably known in banking circles throughout the 
country. His banking connections date back to the early 90’s when he entered the 
Western National Bank of New York. After serving a number of years in that in- 
stitution in various capacities, in 1905 he was tendered the position of assistant 
secretary of the Guardian Trust Co. which he accepted. Subsequently he was ad- 
vanced to the position of treasurer and at the same time was made a director. 
When the Guardian Trust Co. was absorbed by the Empire, he was placed in charge 
of the liquidation of the Guardian as president, which position he now occupies. 
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Mr. Barrett has the honor of being one of the organizers of the American Institute 
of Banking which is rightfully termed to-day the educational section of the Amer- 
ican Bankers Association. This great Institute is the stepping-stone to the future 
generation of bankers. Its membership has already reached 14,000, and is still on 
the upward climb rapidly. It has sixty-three branches known as chapters in the 
various cities throughout the United States. 

Mr. Barrett’s usefulness to the Institute is recognized by its members through- 
out the country, he having served as president, treasurer and trustee for three 
years, and also, president of the New York Chapter, and has always lent his best 
energies in’ behalf of the Institute’s welfare. In politics Mr. Barrett has always 
been identified with the Democrats. 


| ——_—_— | 
PROTECTING BANK DEPOSITORS. 


Much is being said and much more being written on the all-important question 
of protecting or preserving bank depositors’ money. The theory, based upon bank- 
ing practice for centuries past, is that money left with a bank or banker for safe 
keeping should be forthcoming whenever the depositor asks for it: So it is, unless 
through dishonesty or bad management of the officials the bank fails; and then the 
depositor frequently loses a part and sometimes the whole of his deposit. Many 
remedies have been suggested and plans proposed, but when put into practice have 
not worked out altogether as expected. Several states—notably Oklahoma and 
Kansas—have what is called a bank deposit guaranty law. It was thought, at first, 
that this would solve the problem. The result was that bank failures increased and 
supervision of banks became more lax, thereby seemingly putting a premium on dis- 
honesty at the expense of reputable bankers who were called upon to make good all 
losses to depositors. 

In the ‘* Review of Reviews” for February is an article discussing this subject 
by V. Earle Danner. The author explains the. various methods that have been tried, 
such as the guaranty law, insurance of deposits by a. company organized for that 
purpose, and lastly refers to the proposed government guaranty of deposits as an 
adjunct of the new currency iaw. In concluding he sums up the whole situation as 
follows: 

‘¢ The government guaranty of bank deposits is greatly preferable to private 
guaranty, if it.is properly managed and the clearing house idea is incorporated in 
it. Insurance by private companies is likely to be inefficient * * * and bound to 
be more costly than government insurance, because private companies are always 
organized for profit. * * One state is now engaged in the life-insurance business. 
If that can be made a success under government control, why cannot bank-deposit 
insurance ? It is being made a success in three states and can be made a success 
everywhere if the banker is made a partner in it.” 


HENRY B. BARTOW. 

Henry Blackwell Bartow died in Philadelphia, March 2, aged fifty-five years. He 
was cashier of the Farmers & Mechanics National Bank of Philadelphia, having been 
elected to that position in 1904. 

Mr. Bartow was educated at the Episcopal Academy and the University of Pennsy]- 
vania. After graduating, he studied law for a time in the law office of C. C. Purves, 
president of the Philadelphia Saving Fund Society, and later on was appointed trust 
officer of the Northern Trust Company. He was a member of the Sons of the Revolu- 
tion and also of the Philadelphia Cricket and Racquet Clubs. 
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THE CITIZENS CENTRAL NATIONAL BANK, N. Y. CITY. 


The net earnings of a New York banking institution are the true barometer of its 
progress and management. March 12 the Citizens Central celebrated the tenth anni- 
versary of the consolidation of the Citizens National with the Central National, at which 





EDWIN S. SCHENCK, 


President Citizens Central National Bank, New York City. 


time the title became the Citizens Central. At that time Mr. Edwin S. Schenck was 
made president of the consolidated bank. The capital of the combined institutions, 
March 12, 1904, was $2,550,000 and the surplus $459,000. March 12, 1914, the capital 
remained, the same, but the surplus fund stood at $1,500,000, which is an increase of 
$1,941,000 and the undivided profits were $704,193.45 which is an increase of $704,- 
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193.45. Reserves, unearned discounts, etc., $260,000 which is an increase in that item 
of that amount. 

From March 12, 1904, to March 12, 1914, the dividends paid amounted to $1,555, - 
500, which shows total net earnings in ten years of $3,560,693.45, approximately 140 
per cent. on the capital stock. 

January, 1913, the regular dividend rate was increased from 6 to 8 per cent. 
The Citizens Central is situated in the heart of the great wholesale textile district of 
New York, Broadway and Worth street. It is essentially a commercial bank, and 
its earnings reflect the credit in its management, which is under the careful eye of 
Mr. Edwin S. Schenck, its president. Its board is composed of the leading bankers 
and business men of New York and its official staff are all experienced and thor- 
oughly practical in the banking business. 


ss 
BOOK NOTICE. 


THE CAREFUL INVESTOR. 

‘* The Careful Investor,” by Edward Sherwood Mead, professor of finance in 
the Wharton School of Finance and Commerce, University of Pennsylvania. 

How to invest and in what to invest is one of the problems that ever confronts, 
not alone the capitalist but the person of small means as well. Hundreds of millions 
of dollars have been lost in securities issued under the auspices of responsible and 
honorable banking houses through some defects which a careful preliminary exami- 
nation would have disclosed. The get-rich-quick companies have proved a very 
costly experiment for those who have been led, or rather misled, by their specious 
representations. 

- This volume clearly describes the different forms of investments, showing the 
advantage of some over others, the dangers to avoid, and the general rules to follow 
to secure safe investments. The call of to-day is for the highest rate of interest 
with absolute safety of principal. 

Sound financial knowledge is essential to individual prosperity and every in- 
vestor, however small or large his funds, will find this work invaluable. It treats 
the subject concisely, interestingly, vitally. 

While the author does not claim any special ability in indicating sound invest- 
ments, he is confident that by following the cautions and instructions laid down in 
his book the investor will not make investments that are unsound. The book con- 
tains 283 pp., price $1.50, net. Address Book Department, Bankine Law JouRNAL. 





DISCUSSING THE INCOME TAX LAW. 


As there is so much uncertainty regarding the operation of the income tax law, 
a meeting of New York bankers was held recently under the auspices of New York 
Chapter, A. I. B. for general discussion and expression of opinion. Over twenty 
banks and trust companies were represented and some of the points discussed were 
as follows: 

Whether coupons should be accepted for cash or collection ; 

Whether in case of return of tax form for correction, the coupons should accom- 
pany the return of form to the customer; 

The adoption of a uniform system by all of the collection and paying agents; 
and 

The advisability of having various tax certificates of different colors. 

Other meetings are to be held at which it is expected plans will be developed 
for a substantial improvement in present methods. 
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INFORMATION THE BANKING LAW JOURNAL GIVES. 


We take great pleasure in publishing the following letter from an esteemed sub- 
seriber, which strikingly illustrates the kind and quality of information the Banxrne 
Law JOURNAL gives. We can only say that the picture is not overdrawn, for it is, and 
always has been, the aim of the JournaL to furnish its subscribers with all the infor- 
mation regarding banking and kindred topics that it is possible to obtain from the great 
resources at ourcommand. The letter follows : 

Editor Banking Law Journal. Barron, Wis., December 11, 1913. 


Deak Sir:—When, on October 31, I addressed a letter to you asking for informa- 


tion in relation to the banking systems of Europe [ had no idea you would give me an 
individual reply. 


There is no question, in my mind, but that your answer is too good to be hidden 
under a bushel ; and [ return it so that you van, if you wish, publish the same in your 
valuable JournaL, for the edification and education of thousands of bankers and public 
men who think they know it all. : Yours respectfully, 


N. M. Rockman, Vice-President Normanna Savings Bank. 

The communication to which our correspondent refers follows: 

THE BANKING LAW JOURNAL, 
27 Thames Street, New York, Nov. 6, 1914. 
N. M. Rockman, Vice-Pres. Normanna Savings Bank, Barron, Wis. 

Dear Sir:—Pressure of editorial duties, etc., has delayed reply to your favor of 
the 3l1st ult., relative to the operation of banking systems of Europe. 

The Bank of England is managed by a board of twenty-four directors, who with 
the chief officer (governor) and his deputy (not directors but shareholders) are all 
elected by the shareholders. None of the directors are bankers, but prominent citizens. 
The voting is not by shares; no shareholder has more than one vote, no matter how 
many shares he may hold; but no voting right accrues until the holder has five shares. 
The par value of the shares is £100. Thus the government exercises a very limited 
supervision over the bank’s affairs. There is no further liability upon shareholders than 
the amount of their stock. The bank acts as the Treasurer of the Government: it holds 
other (private) deposits as well, but rather limited in amount, except for other banks, 
which carry large reserve balances there. 

The bank has two departments: Issue Department and Banking Department. It 
endeavors to maintain in its issue department in gold and notes, 40 per cent. of the de- 
posit liabilities in the banking department; when the ratio falls below that figure it 
curtails loans by increasing the discount rate. Instead of raising rates, the bank may, 
if conditions favor, increase its price for gold. Sometimes both these devices for pro- 
tecting its reserves are employed. This clumsy and expensive method operates asa tax 
upon trade and industry ; for the increase in discount rates and premium on gold must 
be paid by those who are compelled to borrow at that time. Yet the British appear to 
be, in general, well satisfied with their system. 

The German system is operated somewhat differently, although the Imperial Bank 
of Germany, known as the Reichsbank, like the Bank of England is a privately-owned 
stock corporation; the management is arranged as follows: A board of curators of 
government officials, with the Imperial Chancellor as chairman, exercises general super- 
vision ; a board of directors (including the president) appointed by the Emperor, for life, 
has the immediate direction of the business, in cooperation with a committee chosen by 
shareholders. This scheme of management makes it practically a Government institu- 
tion, shareholders representatives having no voice in its policy. The charter is only 
given for ten-year periods. It was renewed in 1911 for ten years. The Government 
reserves the right to acquire all the shares at book-value at the end of any period, in lieu 
of renewing the charter. 

The stock of the Bank of France is also all in private hands, but the government 
appoints the chief official and his immediate assistants; the direction is entrusted to a 
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‘* general council” of seventeen, and three ‘‘ censors” chosen by the shareholders; but 
the chief official (governor) has the power to veto the council’s acts. 

The Bank of France is the only one of the great central banks of Europe that may 
refuse to redeem its notes in gold; it may tender silver and exact'a premium for gold 
demanded on its notes. But this is seldom if ever resorted to, for as a rule it carries a 
larger gold reserve than any other of the banks of issue. Unlike the Bank of England 
and the Imperial Bank of Germany, the discount rate of the Bank of France seldom ° 
changes, hence it is hardly ever called upon to exercise its privilege. 

We trust this brief account may prove of some interest to you. 

Very truly yours, A. F. Wuire, Editor. 


NEW YORK STATE BANKERS ASSOCIATION. 


The twenty-first annual convention of the New York State Bankers Assvuciation, 
will be held Thursdayand Friday, June 11 and 12, 1914, at Eastern Point, New London 
Conn. Headquarters will be in ‘‘The Griswold.” The association is growing so rapidly 
together with the constantly increasing number ef those attending these conventions, 
it has rendered the problem of selecting a suitable meeting place a difficult one. As the 
last convention was held in Canada it was thought .best not to go outside the United 
States this year, although the Ottawa meeting was in the highest degree enjoyable. 





DATES OF 1914 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address 
Be kicks gen Richmond, Va....Week of Oct.12.F. E. Farnsworth. .New York 
OER, 66. «inna rey May 12, 14....! McLane Tilton, Jr. .Pell City. 
MI, Sidi wicnaetu Castle Hot Springs. November 6, 7..Morris Goldwater. . Prescott. 
pS eee Little Rock....... Apel 14, 15....8. 8, Walt........ Little Rock. 
California......... | May 27, 29..... F. H. Colburn..... S. Francisco. 
Colorado.......... Colorado Springs. .June 19, 20....Paul Hardy....... Denver. 
BE, pg, Te _ 2 a ae H. MecFadden..... Atlanta. 
| RACER ae :, 2, ee June 8, 10...... J. W. Robinson... . Boise. 
ETT ENE Rs. <5 nee June 4, 5...... P: WE Bs ow oa ox Des Moines. 
in. co Seawene Wichita.......... May 21, 22.....W. W. Bowman. .Topeka. 
Louisiana......... Shreveport........ April 9, 10.....L. O. Broussard... Abbeville. 
Maryland......... Cape May, N. J...June 16, 18....Charles Hann..... Baltimore. 
Minnesota........ Minneapolis. ..... .¢ June 10, 11....Geo. H. Richards. Minneapolis. | 
Mississippi........ Vicksburg........ gk ee T. H. Dickson... .Jackson. \ 
Or eer May 19, 20....W. F Keyser..... Sedalia 
Ee SE May 22, 23 Se eee Reno 
2. . ee New London, Conn.June 11, 12....W. J. Henry...... N. Y. City. 
North Dakota..... WEIN, 5 saniaces SS =g e BPRS: W. C. Macfadden. Fargo. { 
New Jersey....... IE GI a. 5 cack Siew niiseevicnne 0, POs eaness Jersey City. 
North Carolina....Raleigh........... May 12, 14..... Wm. A. Hunt....Henderson. 
Oklahoma......... Oklahoma City....May 15, 17....W. B. Harrison... .Enid. 
a ear June 15, 16....J. L. Hartman.... Portland. 
Pennsylvania. ...., Bedford Springs. ..June 26, 27.....D. S. Kloss....... Tyrone. , 
South Carolina... .Isle of Palms...... June 23, 24....L. G. Holleman... Anderson. 
South Dakota... -. Aberdeen......... Jane M4, 95....¢. B. Platt....... Clark. 
ME wipe sand ake Forth Worth......  ? & aaeae J. W. Hoopes..... Galveston. 
a - Old Point Comfort.June 18, 20 Walker Scott..... Farmville. 
Washington....... Walla Walla...... June 4, 6...... P. C. Kauffman. ..Tacoma. 
Wisconsin.. ...... Milwaukee........ July 15, 16....G. D. Bartlett. ...Milwaukee. 
West Virginia. .... Martinsburg....... June 23, 24....Jos. S. Hill....... Charleston. 
Wyoming......... Thermopolis ...... August —..... H. Van Deusen... Rock Springs . 
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INVESTMENT ITEMS. 


THE monthly letter of the FOURTH NA- 

TIONAL BANK, of New York City, has 
this to say on the situation: 

‘This is the time of year when a good dealof 
quiet readjustment takes place in mercantile 
lines pending the development of definite ten- 
dencies regarding Spring business. This hesi- 
tation has been a factor of late although it is 
no more marked than it often is at the opening 
of March. 

‘*The chances are good for a fair revival in 
general trade this Spring. People are feeling 
better than they did about the outlook, as is 
evidenced by the altogether remarkable broad- 
ening of the investment inquiry for really high 
grade securities. There is, of course, some 

uneasiness felt over the outcome of the recent 
developments in Mexico, but the situation there 
is largely what it was a month ago. 

‘* The present situation is peculiar in that the 
changes incident to the enactment of a new 
currency law have to be reckoned with. Besides 
this it must be remembered that the banks of 
the larger reserve centers must conduct their 
affairs during the next few months with the 
idea of keeping a sufficient supply of cash on 
hand to make it easy for them to pay over to 
the federal reserve banks such amounts as are 
called for by the provisions of the newcurrency 
law. It is believed that the new law will un- 
doubtedly have a most beneficial influence upon 
business and the financial world in general. 
The element of co-operation which it carries 
will be of great importance and far reaching in 
effect, greatly minimizing the danger of finan- 
cial stress and panic.” 

THE MECHANICS-AMERICAN NATIONAL 

BANK, of St. Louis, says in its monthly 
letter: ‘‘ Underlying conditions in this section 
are sound, and people generally are hopeful of 
better times ahead. The season is near at 
hand when the spring borrowings for agricul- 
tural purposes will have to be arranged for, 
and when the banks of this and other neighbor- 
ing reserve centers will be called upon to make 
qeavy advances of cash in connection with the 


adjustments which usually take place in April. 
These engagements are likely to reach a very 
heavy total this year, but the indications are 
that they will be financed without serious dis- 
turbance of any kind. Money is plentiful ic 
the ordinary sense, but there is sufficient de- 
mand from large borrowers to employ most of 
the funds that the banks have to offer for long 
periods. 

‘* The trade outlook is good. Business men 
are still proceeding cautiously, but they are 
willing to do things, which is more than could 
be sxid of their attitude a few months ago. 
The situation is not in all respects satisfactory, 
and there are still a good many elements of un-' 
certainty to be reckoned with. But back of 
everything is a well settled belief in the aim of 
the administration at Washington to help busi- 
ness and to promote conditions under which it 
will be possible for the great industrial corpora- 
tions to grow stronger and to become more 
prosperous.” 


JHE PEOPLE’S NATIONAL BANK, of 

Pittsburgh, says in its March letter: ‘‘In the 
Pittsburgh District the month just closed did 
not keep the promise of January. Instead of 
a further decided expansion in the steel trade, 
a distinct lull occurred during the last half of 
February, and instead of a further recovery in 
prices, a softer tone appeared in the market, 
which.it may be assumed was due to keener 
competition for new business. The report of 
the Steel Corporation, showing the wnexpec- 
tedly large increase of 332,000 tons in unfilled 
orders booked in January (the first increase in 
thirteen consecutive months), seemed to have 
raised unwarranted expectations on the part of 
the public of a vigorous recovery, and at the 
same time to have stimulated the so-called 
independent manufacturers to greater efforts 
to book orders. Years ago there arose in the 
public mind a classification of the industry, 
still persisting, which grouped the Steel 
Corporation on one side and its larger competi- 
tors on the other, and recently there has been 
more or less interest in the question as to which 














274 


was doing better when there was not enough 
business to keep all busy. * * * While it is 
true that the diversified products of the Pitts- 
burgh District are shipped to the four quarters 
of the globe, and that conditions prevailing in 
markets at points of consumption are never 
simultaneously good or bad in all, it is never- 
theless true that virtually all local industries 
take their tone from the metal trade. 

‘* At the opening of 1914 there was much 
reluctance to predict that a change from the 
December depression would come before the 
end of March or the beginning of April. The 
unexpected improvement in January raised 
hopes, if it did not force conviction, that the 
actual turn for the better had already occurred. 
Now at the opening of March, there is a grow- 
ing impression that positive revival will be 
deferred until May or June, when, according 
to Washington advices, a decision in the rate 
case may be rendered.” 
THE NATIONAL CITY BANK OF CHICAGO 

says in its letter of March Ist.: ‘‘If the 
country is spared radical legislation of the 
kind calculated to unsettle besiness and re- 
strict the activities of the great industrial 
enterprises there is reason to expect a further 
revival in trade: but a point has been reached 
where it will be necessary for legislators to 
keep hands off and to aid rather than hamper 
the upbuilding of business in the United 
States. This is not a question of politics but 
of plain common sense, as the people are 
beginning to realize. Corporations of heavy 
capitalization are today public institutions in 
the sense that their ownership is widely scatter- 
ed through the distribution of stock among 
the largest number of individual shareholders 
whose fortunes were ever similarly joined in 
such undertakings. For that reason it is a 
matter of great importance that the unrest of a 
year ago should not be repeated and that an 
aroused public sentiment sbould demand that 
the prominent industrial corporations of this 
country should not be harassed by restrictive 
legislation, but on the contrary, should be 
helped in every. way possible to make up for 
the serious losses sustained during 1913. * * 
People are feeling more hopeful and for several 
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weeks this increased confidence has been re- 
flected in a really phenomenal demand for the 
best class of investments. 

‘* Although the technical suspension from 
March 15th until September 15th of the pro- 
posed increase of freight rates has been 
received with disappointment, the delay may 
not cause the roads much inconvenience so far 
as plans for new financing are concerned owing 
to the very much better investment conditions 
which now prevail. Recent developments at 
Washington, however, suggest that President 
Wilson and his advisors are alive to the need 
of an early decision in the freight rate cases. It 
is also evident that from this time the roads 
should gain a largely increased revenue by 
charging for services which were formerly 
rendered large shippers gratuitously.” 





THE INCOME TAX. 

In a recent issue of ‘* Lippincott’s Maga- 
zine” there is an interesting and valuable 
article by Edward 8. Mead, on the much-dis- 
cussed and little understood income-tax Jaw 
from which the following is taken: 

‘- It has been held that the state has been 
defrauded out of a large part of revenue which 
rightfully belonged to it, because persons would 
not declare their income. Even when the tax- 
payer was honest, he resented the necessary in- 
quiry into his private affairs involved in the 
assessments of his income and the inquiry 
necessarily incident thereto. The present law, 
copying the English income-tax law in this 
regard, aims to cure these defects. In the first 
place, every tuxpayer must fill out his own 
statement of income and forward it to the Col- 
lector of Internal Revenue, if he is liable to 
the tax. No one calls upon him, no one asks 
him any questions, the matter is placed en- 
tirely in his hands. If, however, he neglects 
to file the return, or, if he files a fraudulent 
return, he is liable to penalties ranging from 
doubling his assessment to the fine of $500. 

‘*In order that this great latitude given to 
the tax-payer may not be abused, the law col- 
lects the tax wherever possible at the source of 
the income: that is tosay, the person who pays 
the tax is not the one who receives the income, 
but the onewho pays it.” 
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RESERVE AGENTS APPROVED IN FEBRUARY. 

The following banks were approved as Reserve Agents in February: 

Hanover National Bank, New York, for Fairland Nat. Bank, Fairland, Ind.; 
Citizens Nat. Bank, Reynoldsville, Pa.; Progressive Nat. Bank, Summit, Miss. 

National Park Bank, New York, for Merchants & Planters Nat. Bank, Mount 
Vernon, Tex ; Bank of Athens, N. B. A., Athens, Ohio. 

Seaboard National Bank, New York, for Farmers & Merchants Nat. Bank, 
Nocona, Tex.; Farmers & Merchants Nat. Bank, Venus, Tex. 

Chase National Bank, New York, for Blanco Nat. Bank, Blanco, Tex. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Panama 
City, Fla. 

Fort Dearborn National Bank, Chicago, for Citizens Nat. Bank, Albert Lea, 
Minn.; Union Nat. Bank, Cleveland, Ohio. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, 
Gresham, Neb.; First Nat. Bank, Fort Morgan, Colo.; First Nat. Bank, LeRoy, 
Minn.; First Nat. Bank, Le Sueur, Minn.; First Nat. Bank, Henry, 8. D.; First 
Nat. Bank, Walthill, Neb. 

National City Bank, Chicago, for Peoples Nat. Bank, Hackensack, N. J. 

Fourth Street National Bank, Philadelphia, for Florida Nat. Bank, Gaines- 
ville, Fla. 

Philadelphia National Bank, Philadelphia, for Florida Nat. Bank, Gaines- 
ville, Fla. 

Girard National Bank, Philadelphia, for First Nat. Bank, Williamstown, N. J. 

Third National Bank, St. Louis, for Farmers Nat. Bank, Beggs, Okla. 

First ‘National Bank, Cleveland, for First Nat. Bank, Butler, Ind. 

Mellon National Bank, Pittsburgh, for First Nat. Bank, Monongahela City, 
Pa.; Prescott Nat. Bank, Prescott, Ariz. 


CHART OF RAILROAD EARNINGS. 


A fine chart showing the comparative railroad earnings of the principal rail- 
roads of the United States for the years ending June 30th, 1912 and 1913, has just 
been issued by the Bond Department of the Guaranty Trust Company of New York 
City. Originally compiled for use within the office of the company as a means of 
ready reference to show what any one road was doing in the matter of earnings 
during the last fiscal year, as compared with the previous one, and as compared 
with other roads, it has proved so convenient that it is hoped it will be found of use 
to others. It does not pretend in any sense to be an analysis of earnings to take the 
place of annual reports or the manuals, or to include all the railroads of the coun- 
try—only those whose earnings are most frequently referred to. Copies may 
be obtained by addressing the Publicity Department of the Guaranty Trust Com- 
pany, New York. 
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COMPARATIVE NEW YORK BANK STATEMENT. 






The following table shows‘the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending March 8, 1913, and March 7, 1914, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year : 
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Legal Net Deposits. 
Deposits | Per Cent. 
Average, | of 
i91f. \Inc. Dec. 
$21,778,000 | 18.8!.... 
46,100,000 | 26.3)... 
22,037,000 | 22. 
58,433,000 | 12. 
26,000,000 | 14.9 
198,671,000} 15. |.... 
26,217,000} 1.6!.... 
6,797,000 | 11.4).... 
1,803,000 | .... | 9.8 
10,431,000) .... 1.6 
50,476,000 | 24.7... 
127,449,000 | 16.5)... 
4,937,000 | 11.6..... 
20,984,000; 10.1 .... 
2,331,000| .... 2.7 
93,650,000, 9.2... 
21,834,000; .... | 3.5 
12,018,000 | ....| 7. 
9,284,000; ..../ 5. 
11,116,000| .... 17.4 
75,106,000 | 29.2,.... 
25,676,000 | 12.9).... 
103,394,000 | 18.8).... 
1,720,000 | ....| 2. 
33,408,000 | 9.2)... 
12,550,000|....| 1.9 
117,705,000 | 12.3).... 
42,649,000 | 14.4)... 
3,407,000 | ....| 6.1 
8,959,000; 4. |.... 
3,837,000 | ....} 8.4 
125,099,000 | 18.7)|.... 
15,225,000| ....| 2.1 
3,621,000} 6.8).... 
5,590,000! ....| 5.7 
14,765,000 | ....| 4.6 
9,833,000; 3.1).... 
4,174,000; 1. |.... 
12,566,000; ....| 1.8 
4,827,000 .9| 
30,621,000} 4.7!.... 
27,584,000 | 15.1)... 
10,827,000} 4.5).... 
24,258,000; 9.3).... 
13,470,000 +61. oe 
6,526,000; .7). 
9,369,000 | 3.7).... 
6,613,000 | 6.3). 
$1,525,725,000 


The returns of the Trust Companies for March 7, 1914, will be found on page xviii. 








